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There’'sacouchinthe Department of Public
Advocacy’s Pikeville office with two pil-
lows and a blanket. On a table beside the
couchisanironandironing board. There'sa
stocked kitchen and bathroom.

The signs are everywhere, and not only do
they show an overworked group of Sixat-
torneys. They also show the desperate need
for help not only in Pikegbut for public
defenders all over the state.

In a recent press release.annoeuncing the
newest data on casel oadsfor public defend-
ers, State Public Advocate Ernie Lewissaid
something must be done to decrease the
workloads of the state's public advocates,
not only for their'sakes, but for the sake of
the defendants.

“Thepeople of the commonwealth want
to believe that the quality of justice pro-
vided an accused does not depend uponthe
money available to pay a lawyer.\These
casel oadsthreaten that fundamental belief,”
he wrote.

Harolyn Howard, directing attorney for the
Departmentiof Public Advocacy’sPikeville
officegsald the attorneys inthe Pike office,

In Defense of the Defender s
Appalachian News-ExpressEditorial

which also covers Floyd County, have seen
their caseloadS increase by 10%. Instead of
the recommended 350 cases per year, the six
attorneysare averaging 477.3.

And in recent years, the addition of drug,
family and-other courts, combined with a
known drug epidemic that is driving more
and more people to commit crime, the num-
bers don’t seem to be slowing down.

Besides the tall this takes on theindividual
attorneys, defendants also are’on the losing
end, whether it be by having to wait longer
to go to court or by not getting all the atten-
tion they would.naturally get if the defender
had moretime.

With-allythe ails Kentucky has financialy,
this should rank near/the top of the list of
things that need fixed. And the only way to
fix it’is the have more public defenders.

Everyoneisguaranteed the right to aspeedy
trialand to competent counsel. Anything less
is unconstitutional and simply shouldn’t be
accepted.

Reprinted with permission from Appalachian
News-Express, October 10, 2004.
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DPA oN THE WEB
DPA Home Page http://dpa.ky.gov/

DPA Education http://dpa.ky.gov/train/train.htm

DPA Employment Oppor tunities:
http://dpa.ky.gov/career.htm

The Advocate (since M ay 1998):
http://dpa.ky.gov/library/advocate/advocate.htm

Legislative Update:
http://dpa.state.ky.us/library/legupd/default.html

Defender Annual Caseload Report:
http://dpa.state.ky.ug/library/casel oad.html

Please send suggestions or comments to:
DPA Webmaster
100 Fair Oaks Lane, Frankfort, 40601

R R R R R R R R R R R R R R R R R R R

DPA’ s PHONE EXTENSIONS

During normal business hours (8:30a.m. - 5:00p.m.) DPA’s Cen-
tral Office telephones are answered by our receptionist, Alice
Hudson, with callers directed to individuals or their voicemail
boxes. Outside normal business hours, an automated phone atten-
dant directs calls made to the primary number, (502) 564-8006.
For calls answered by the automated attendant, to access the
employee directory, callers may press“9.” Listed below are ex-
tension numbers and names for the major sections of DPA. Make
note of the extension number(s) you frequently call — thiswill aid
our receptionist’s routing of calls and expedite your process

through the automated attendant.

Appeals- Renee Cummins #138
Capital Appeals- Michelle Crickmer #134
Capital Post Conviction (502) 564-3948
Capital Trials #131
Computers- AnnHarris #130/#213
Contract Payments- Ruth Schiller #188
Education - LisaBlevins #236
Frankfort Trial Office (502) 564-7204
General Counsdl - LisaBlevins #236
Assistant Director - Al Adams #116
Post-Trial Division - Joe Hood #2179
Juvenile Dispositional Branch #220
L aw Operations- Karen Scales #111
Library - Will Geedin #120
Payr oll/Benefits- Beth Roark #136
Per sonnel - Cheree Goodrich #114
Post Conviction (502) 564-3948
Properties- Larry Carey #218
Protection & Advocacy (502) 564-2967 or #276
Public Advocate - Shannon Means #108
Recruiting - Tim Shull #200
Travel Vouchers- Ruth Schiller #188
Trial Division - Sherri Johnson #165
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The Advocate provides education and research for persons serving
indigent clientsin order to improve client representation and in-
surefair processand reliableresultsfor those whoselife or liberty,
isat risk. It educates criminal justice professionals and the public
on defender work, mission and values.
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tember, November) publication of the Department of Public Ad-
vocacy, an independent agency within the Justice & Public Safety,
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welcomes correspondence on subjects covered by it. If you have
an article our readers will find of interest, type a short outline or
general description and send it to the Editor.
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Jeff Sherr

Justice Jeopardized. On September 27, 2004, Public Advo-
cate Ernie Lewisissued apress rel ease announcing the con-
tinuing increase in the caseload of Kentucky’s public de-
fenders. Newspapers throughout the Commonwealth have
started running articles about the impact of the crushing
caseload. Thisedition featurestwo articles from the Appa-
lachian News-Express and stories from two of Kentucky’s
public defenders. For more information on the specifics of
the DPA's caseload see Legislative Update, No. 19, Spring
2004, found at http://dpa.state.ky.us/library/lequpd/
default.html.

Crisis Intervention Teams. With support of the National
Alliance of the Mentally 111 and other community based men-
tal health services, severa Kentucky police departments have
created crisis intervention teams trained to deal with a per-
son in psychiatric crisis.

TheL earning Disabled Per son’sAbility to Waive Miranda
Rights. Dr. DianaMcCoy offersthetypical cross-examina-
tion of an expert testifying during a suppression hearing.
Thisprovidesaclear explanation of the differences between
mental retardation and learning disability in examining
whether an individual can knowingly, intelligently and vol-
untarily waive Miranda rights.

Drug Summit Report. PublicAdvocate Ernie L ewissumma-
rizes the findings and recommendations from the Satewide
Drug Control Assessment Summit of 2004.

Conflictsof Interestsin a Public Defender System. Post
Trial Division Director RebeccaBallard DiL oreto discusses
the law and practice of casesthat involve imputed disquali-
fication as it impacts a statewide public defender system
from the perspective of the attorney, the supervisor and the
client.

Comingin January 2005. Thenext edition of The Advocate
will be the 5th edition of the DPA Evidence Manual.

Jeff Sherr
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PuBLic DEFENDERS STRETCHED To0O THIN, ATTORNEY SAYS
Shawn Hopkins

Reprinted with permission from Appalachian News Express,
October 8, 2004.

Regardless of how much money they have, who they are or
what they’ re charged with, defendantsin criminal cases have
alegal right to an adequate defense. A local public defender
saysan “ever-increasing” casel oad has begun to compromise
that right across the state, including Pike and Floyd counties.

Harolyn Howard, directing attorney for the Department of
Public Advocacy’s Pikeville office, said that, in the last year,
the six attorneysworking the Pikeville office that covers Pike
and Floyd counties have seen their caseloads rise from an
average of 426.3 cases per attorney to 477.3, amorethan 10 %
increase.

A Blue Ribbon Group report from 1999 suggests a casel oad
of 350 cases per attorney in rural areas.

Howard said there are several reasons for the increasing
caseload for public defenders, including economics. “I think
the number of casesbeing filed isincreasing,” she said. “And
there are fewer people who are able to afford an attorney.”

In the past, Howard said, public defenders only had to deal
with district and circuit courts, but juvenile, family and drug
courts have been added. “ There was new funding made avail-
ableto put new judgesin. And there were additional prosecu-
tors assigned. But there weren't any additional provisions
made for public defendersin those courts,” she said.

Overworked public defenderslosea“big chunk” of their lives
and time with their families, Howard said, as they work mas-
sive amounts of overtime to meet court dates.

“We do whatever we have to do. Whatever hours we need to
putinto it,” she said.

Howard recounts one Floyd County case that put her at 66
hours of overtimein two weeks.

This summer, a Pike County death penalty case had Howard
spending many nights on a couch in the break room at her
office. An ironing board and iron still sit on the table in that
room and pillows and a cover on the couch show signs of
another attorney’s overnight stay.

But Howard is quick to point out that it isn’t the clients who
suffer. Instead, she says, it isthe families of the attorneysand
the attorneys themselves. “We don't shortchangethe client,”
she said. “What we shortchange is ourselves.”

But apublic defender will still need more time than a private
attorney to prepare for a case.

“What it means for our clientsis that if you've got a public
defender, you'relikely to wait longer to get to court than you
would if you were able to go out and hire an attorney,” she
said.

But that’s something she knows not everyone can do.

“Somany thingsinthislifeare determined by how much money
you have,” she said. “Whether you lose your life (or a good
portion of it) should not be one of those things.”

The growing casel oads are a statewide problem, Howard said.
Even though new funding was recently appropriated to hire
10 attorneys to reduce caseloads across the state, by the end
of the fiscal year there was still an overall increase in the
number of cases per attorney.

One office, in Hazard, had an average of 600 new cases per
lawyer last fiscal year, and 16 offices averaged 500 new cases.

State Public Advocate Ernie Lewis said something must be
done in a Department of Public Advocacy press release an-
nouncing the most recent data on caseloads, available at
www.dpa.state.ky.us.

“We are approaching that point when our public defenders
aresimply unableto perform their essential task of defending
the accused due to these crushing caseloads,” he wrote. “The
people of the commonwealth want to believe that the quality
of justice provided an accused does not depend upon the
money available to pay a lawyer. These caseloads threaten
that fundamental belief.”

Howard said shefelt therewould haveto belegislative action
to address the problem. “We need to recognize that every
individual is entitled to have competent counsel,” she said.

“If that’s going to happen (competent counsel) it means that
attorney hasto have sufficient timeto prepare for acase. And
that means a sufficient number of counsel, with a caseload
that’s low enough to prepare. And that means there has to be
adequate funding to reduce the caseload per attorney.”

But for public defenders like Howard, who bypass the big
bucks offered in defense or corporate law, money isn't their
motivation. “What drives most of usto be public defendersis
we know that not every person charged is guilty,” Howard
said. “And if they are guilty, not every person is guilty to the
extent they are charged.”

Somebody has to stand up for the people who don’'t have
anybody else to stand up for them.”

Editor Dena Potter contributed to thisreport. Shawn Hopkins
is a staff writer with the Appalachian News Express. B
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THE ImPacT OF HicH PuBLic DEFeENDER CASELOADS

Editor’s Note: In upcoming editions, The Advocate will
feature stories illustrating the far reaching impact when
public defenders have an excessive number of cases. The
author in the first of these stories asked to remain anony-
mous.

After my partner told meit waseither thejob or her, | quit my
position asatrial public defender. | do not regret the deci-
sion, but | feel that | have unfinished business. When | quit,
| wasjust getting to feel like | knew sort of what | wasdoing.
| hate to think that about the clients who went to jail or
prison on my watch that would have gone free but for my
inexperience. Thereisagnawing inside methat wantsto go
back to being atrial attorney and somehow make up for my
rookieerrors.

| am a post-trial public defender now. Although the job is
taxing, sometimesto the extreme, | am better able to manage
the workload because | do not have 125 open files in my
office. | should notethat my partner isnot currently clamor-
ing for my resignation. She puts up with the late nightsand
weekends because they are less frequent and because she
knows well the person she decided to spend the rest of her
life with and she knows that representing poor peopleisin
my blood.

As a post-trial attorney, | watch a lot of videotape. | see
young public defenders, like | once was, making the same
mistakes| did. | also seethat by the time some of my cases
get to me, that many of these young public defendersare no
longer public defenders. Theturnover rateishigh. | amsure
my story about being given an ultimatum by aloved oneis
not an unusual one.

The sad reality of public defender work isthat many young
attorneysleave before they get thetrial chopsto adequately
safeguard their clientsrights. A truism of criminal law isthat
it ismuch easier to prevent unjust convictions than to undo
them. | believethat because of methereare peoplein prison
that are innocent. | fervently hope that there are not that
many. | will never know for sure.

Asl said before, | feel | have unfinished business. Although
I love my current position, part of me envisions going back
totrial work. Although | still learn new thingseveryday, | am
just now starting to feel like my education isafull one, and
part of me wantsto bring this experience to bear at thetrial
level. However, | do not know if my experience can makethe
crush of atrial caseload manageable within the context of
thelifel need to live outside of my job.

* %k * % *k * %

Audrey L ee, Assistant PublicAdvocate, Paducah --

| go to the office on Saturdays and to the jail on Sundays.
And that’s just about the schedule everyone else keeps
around here. You always have company on Saturdays with
public defenders coming and going in the mornings or after-
noons. Everyone is trying to get ahead or keep up with the
paperwork or the new cases. And walk into thejail on Sun-
day afternoon and you'll probably be joined by another
public defender who'sreviewing video and audio tapeswith
aclientinthe corner. Andif they’ re viewing videotapes, the
public defender is using a VCR/TV combo purchased per-
sonally to be able to spend the time with the client going
over all of the tapes. At least two attorneys in our office
have those TV combos which they wheel around on carts.

I'll never forget the surprise in a client’s voice when she
found out that an attorney cameto thejail on Sunday to visit
her. | had been giventhefilelate on Friday. | put acasserole
in the oven and left home to go to the jail. | continued to
meet with that client at odd hours according to her work
schedule even after she bonded out of jail. | stood in front of
the door the week beforetrial as she sat in my office crying
and desperate to do anything after 15 months of this ordeal,
evenif it meant shewould go to jail but her husband would
stay free and be able to keep the kids. | told her | could win
thiscase and shewould get her kidsback if only she'd let me
takeittotrial. My directing attorney cameinto the officeand
assured her that | could win this case. My Dad came to the
first day of trial but not the second day. When the jury came
back with a not guilty on the felony charges, my client’s
husband and al so co-defendant, turned to me and said, “ Tell
your Dad, you done good.”

Sundays get to be odd for public defenders. I'll never forget
the Sunday that | wasin the middle of prayer when an usher
tapped me on the shoulder to say that | was needed outside.
A man had been released from jail after being arrested the
night before. He was a stranger to the city and had wan-
dered to my church whichisablock from the courthouse. He
didn’t know how to get his girlfriend released and how to
get his car out of impound. My brother had come upon him

(s

I'll never forget the surprisein aclient’s voice
when she found out that an attorney came to
thejail on Sunday to visit her. | had been given
thefilelate on Friday.

———s

Continued on page 6
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Continued from page 5

outside on the church steps and asked an usher to get me. |
came out, heard his story and asked my brother to drive usto
thejail. So | went into thejail on a Sunday, wearing my Sun-
day going to meeting hat and heelsto ask thejailersabout his
situation. | came out, gave him the information and told him
where to find a hotel to stay until he got his car out of im-
pound. Then slipped back into my pew at church. On Tues-
day, the Judge assigned us to his case and | got the file.

Another Sunday, the ushers urged me to come forward in
church. | thought there was an emergency. No. One of my
clientswho had aparticularly public case, was serenading me
in front of the church. | had gotten her a probated sentence
on asecond in less than two years. On every fourth Sunday,
the class D inmates cometo my church for serviceand dinner.
It'salso achancefor themto seeif they can get close enough
tometo put requestsin ontheir cases. It really getsto betime
consuming sometimes. My dinner gets cold. My family urges
meto skip those church dinners because it meansthat I’ m not
enjoying the fellowship but just working.

Our time sheets don't reflect the late hours, but someoneis
usually here until 8 or 9 every night. It catches up to you.
My family always wants to know when I’m going to take a
day off. Andif I’'m hereat night, they want to make surethat
| don’t stay here alone but leave when everyone el seleaves.
| haven’t worked as many weekends this year. For one, my
doctor would not let mework extrahourswhen | returned to
the office in January. | had gotten sick in December. Every-
one knew something waswrong at court that day. | finished
court with some difficulty. | went home and wastaken to the
hospital that night. Others had to cover for me even though
some of them were sick too. One came into the office after
losing her voice. She could do paperwork but could not do
my pretrial conferences. So my last week at home, | sat on
the phonein my nightgown and robe, calling prosecutorsin
two counties to work my cases and pass the information on
to the defenders standing in for mein court. B

DPA’s 2004 LiTicaTiON PERSUASION INSTITUTE

October 10-15, 2004, DPA held its2004 L itigation Per sua-
son Ingtitutein Faubush, Kentucky. DPA provided training
for 60 attorneysand 30investigator sin theweeklongtrain-

ing.
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CRISIS INTERVENTION TEAM TRAINING:

A NEw APPROACH
Jim Dailey
Director of Criminal JusticeTraining, NAMI

In June 2000, four Louisville Division of Police officersin
Chickasaw Park in Louisville's West End shot to death a
man who suffered from paranoid schizophrenia. Whilein-
vestigation revealed this incident to be a clear example of
“suicide by cop,” the public upheaval following this inci-
dent resulted in demandsfor achangeto the“Use of Deadly
Force Policy” and for more police officer training in how to
deal withapersonin psychiatriccrisis. Thisledtotheintro-
duction of the CrisisIntervention Team (CIT) policetraining
programto the Louisville Police Department. Jim Dailey and
the National Alliance of the Mentally Il (NAMI) Louisville
advocated for this program with the Mayor and Chief of
Police. Due to the public scrutiny this incident received,
Greg Smith, Chief of the Louisville Division of Police sent
his top staff to Memphis, TN to learn more about the pro-
gram and how it might fit with operationsin placein Louis-
ville.

As aresult of the on-site visit, the program was approved
for implementation in Louisvilleand effortsbegan right away
to accomplish that goal. A largefactor in helping the police
department arrive at this decision wasthe fact that Memphis
PD experienced a 7-fold reduction in the number of officer
injuries encountered in the process of bringing a person in
psychiatric crisisinto custody. Theissue that was of great-
est interest to NAMI was the fact that there was also a52%
reduction in the number of consumer injuriesduring thefirst
two years of implementation in Memphis. These outcomes
proved to beawin-win for al parties.

In Kentucky, palicedepartmentsin eight citieshave
expressed interest intheCIT training program....

Asto program outcomes, L ouisville encountered 2,200 runs
in 2002, the program’sfirst year in operation. Of thoseruns,
1,960 people encountered were taken to treatment at the
University of Louisville Hospital's Emergency Psychiatric
Service Center. To further validate the value of the program’s
outcomes, review showed there was a 1,500-bed-day reduc-
tion in the number of people being housed in the Jefferson
County Detention Center in 2002. During 2003, 92% of the
people encountered by policein the CIT unit were taken to
treatment, with less than 1% arrested, far less than the na-
tional average of 9%.

At NAMI’sNational convention in September 2004, an all-
member resol ution was approved making the MemphisModel
CIT program the law enforcement training program sanc-
tioned by NAMI asthe best practicesmodel it will hereafter
support on anational basis, with support being provided to
develop a consistent curriculum for the program and to en-
courageal NAMI's 1,100 local &ffiliatesto utilizethe model.

In Kentucky, police departments in eight cities have ex-
pressedinterest inthe CIT training program and NAMI Ken-
tucky is actively assisting them in implementing it at this
time. For further information, please contact Jim Dailey, Di-
rector of Criminal Justice Training at NAMI Kentucky, 502-
245-5284 or 800-257-5081. jdailey@nami.org. H

e ——

In an unpublished decision, the Kentucky Court of Appeals has held that payment for an indigent jail inmate's
psychotropic medicationsistheresponsibility of thelocal jail, not the state. 1n David Osbornev. Commonwealth,
2004 WL 1416502, the Court applied statutory construction rulesin analyzing KRS 441.045(3) and KRS 441.047(1).
It concluded that the statutes are not conflicting and that the jail must pay for psychotropic medications for
indigent jail inmates. However, asthis edition of The Advocate goesto press, the decision isnot yet final ; amotion
for discretionary review is pending in the Kentucky Supreme Court.

—_
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CRISIS INTERVENTION TEAM:

A COLLABORATIVE EFFORT IN FRANKFORT
Kelley Gannon, LCSW

How wegot started?

By late 2002 Louisville Division of Police had achieved success
with their newly implemented model of crisis intervention for
psychiatric emergencies. Given thissuccessthe National Alliance
of the Mentally Il (NAMI) of Kentucky began an exhaustive
recruiting effort to get more police departments interested and
involved. Jim Dailey of NAMI KY visited the Frankfort Police
Department in late 2002 and without hesitation Chief Ted Evans
and Mgjor Mark Wilhoite committed to joining the initiative.

What isaCrisisIntervention Team (CIT)?

Itisacollaborative effort of local police, community mental
health centersand local hospital personnel working together
to better serve persons in a psychiatric crisis. These com-
munity partners meet to develop mutually agreeable proce-
dures for best serving the mentaly ill respondent. Once
partnerships and agreements are in place atraining is pre-
sented by the local community mental health center. The
focus of training is on increasing the knowledge and aware-
ness of officers’ abilitiesto recognizing apsychiatriccrisis.
Given that the officer is most likely to be the first on the
sceneinvolving the personin crisis, attention isthen given
to de-escalation techniques that guide the officer in pro-
tecting himself and the respondent. Additionally, protocols
on the 202A statute that governs involuntary hospitaliza-
tion are discussed. Oncethe training is completed the pro-
gramisputintooperation. The CIT continuesto meet regu-
larly for discussions about issues that arise and ways to
improvethe program.

How doesit work in Frankfort?
In Frankfort we conducted our first training in January 2003.

Wetrained atotal of eleven patrol officers, amost athird of
the patrol force. The community partners began to seeim-

mediate improvement with use of the new procedures. In
the first year of operation the Frankfort Police Department
received seventy two calls for service. A total of 33 were
identified as mentally ill respondents and 54 were warrant-
lessarrests. All 72 callswere evaluated by aQualified Men-
tal Health Professiona (QMHP) for involuntary hospitaliza-
tion. A total of 90 202A petitions were served by the local
sheriffs department and then evaluated by a QMHP. Thus,
inall, 162 persons were treated under the CIT protocoal.

After asuccessful year, a second training was presented in
May 2004. Given what we had learned over the preceding
year other community partnerswereinvited to attend. Emer-
gency Medical Servicesand Dispatchersjoined 9 officersin
a3 day training program. New procedures were devel oped
and immediately implemented after the completion of the
training. At this time the Frankfort Police Department has
had half of their patrol forcetrained.

Each City isDifferent

Frankfort found away to utilize the CIT model in asmaller
town. We have accomplished many goals through this pro-
gram. We have made better use of police officerstime, im-
proved community relationships, and better served a stig-
matized population. CIT will look different in every city.
However, Frankfort is a good example of asmaller county
pulling itsresourcestogether and creating an effectiveteam
approach to an issue that reaches all facets of the commu-
nity. W

Kelley Gannon, LCSW
ServiceArea M anager

BluegrassRegional MHMR Board, Inc.

—

ConsensusProject Report

In January 2002, the Council of State Governments and representatives of mental health and criminal justice organizations
released the Consensus Project Report. The Report is made “up [of] a compendium of ideas, recommendations, and
innovative examples that have worked well in different places around the country and therefore should at |east be consid-
ered for implementation in other communities. Collectively, they provide acomprehensivevision for the criminal justiceand
mental health systems’ response to people with mental illness.” The Report can be found on the Criminal Justice/Mental
Health Consensus Project web page at http://consensusproject.org/the report/.
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THE PsycHoOLOGY OF LITIGATION
L EARNING DisaBLED oR MENTALLY RETARDED?

| MPLICATIONS FOR THE RIGHTS WAIVER
DianaMcCoy, Ph.D

There seemsto be atendency to confuse learning disability
with mental retardation, with the former sometimes atricky
concept to get judges in suppression hearings to under-
stand unless they have had personal experience with learn-
ing disability, such as with their child. A common line of
cross-examination | encounter when | have diagnosed some-
one as so severely learning disabled that he cannot mean-
ingfully waive hisrights seemsto more often than not place
the emphasis on demonstrating that the defendant is not
mentally retarded and therefore understands Miranda. This
little obfuscation poses a danger that the concept of learn-
ing disability anditsimplicationsfor knowingly, intelligently,
and voluntarily waiving one'srights will be obscured.

Characteristics of learning disabled and mentally retarded
individuals overlap to some extent in that they both pertain
to cognitive deficits and involve being handicapped. There
are important distinctions between the two, however, with
expert testimony needing to be very specific asto the nature
of the learning disability and how it impacts the ability to
waive one's rights and make a statement.

Typical cross-examination goeslikethis:

Does it concern you, Doctor, that Mr. Smith made A'sin
school in some classes and graduated 244" in his high
school class of 500?

No, because Mr. Smith is learning disabled, not mentally
retarded, and so heis ableto perform academically with the
kind of assistance he in fact received throughout his aca-
demic career by virtue of having been classified aslearning
disabled. Heisableto perform better in some classes than
others. Hisdifficulty iswith central processing of language,
especially problematic within the super-charged atmosphere
of the interrogation room since stressful situations make
comprehending and using language even harder for him. He
sometimes fails to appreciate that some words have two
meanings, i.e., “waive’ and “wave’ and becomeseasily con-
fused. He has difficulty organizing his thoughts, misses
nuances of speech, and is slow to understand what is being
said because his listening skills are impaired. This made it
very hard for him to understand and respond to the ques-
tions posed him by the interrogator.

would have to have someone
write his statement for him after
becoming upset by his failure
to processwhat was said to him
during the interrogation. It is
not surprising that he would
sign the statement without read-
ing it because he would not be
able to make sense of it unless
heread it over and over again,
which he is not likely to do,

Diana McCoy

given the circumstances. He

would not comprehend the statement if it was read to him
because hetypically needsverbal datarepeated several times
due to his problem processing language. Family, friends,
and co-workerswho know Mr. Smith have all confirmed his
slowness and all around obtuseness where language is con-
cerned. Thisisamply documented by the extensive educa-
tional records in his file, which | have summarized in my
report to the Court and in my earlier testimony.

Does it concern you, Doctor, that Mr Smith scored in the
Averagerange on an intelligence test administered to him
in high school ?

No, because Mr. Smith is learning disabled, not mentally
retarded, and intelligent people may have learning disabili-
ties. Healso scored in the Average range on theintelligence
test | likewise administered to him, and the results of both
tests, 9 years apart, are consistent with each other aswell as
with a diagnosis of learning disability. That is, thereis a
significant differential between the verbal and performance
portions of theintelligencetest, which isdiagnostic of learn-
ing disability.

Learning disability isdiagnosed when achievement on tests
is below that expected for age, schooling, and intelligence,
with learning problemssignificantly interfering with academic
achievement. Mr. Smith first went to a psychologist for
language delay at age 3, repeated kindergarten because of
language problems, had speech and language services from
kindergarten through high school as a result of a specific
|earning disabilty, was tutored throughout high school, and
was admitted to the University of Tennessee under the aus-

Continued on page 10
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Continued from page 9

picesof their Disability Student Services, which allowshim
to have otherstake notesfor himin lecturesand extratimeto
complete examsin aseparate room.

Doesit concern you, Doctor, in view of your testimony that
he could not knowingly, intelligently, and voluntarily
waive his rights, that Mr. Smith earned a GPA of 2.39
whileat the University of Tennessee, which ispassing, and
heisonly 14 hours from graduating?

No, because Mr. Smith is learning disabled, not mentally
retarded, and he is able to complete an academic course of
study, including attending and even graduating from col-
legewhen given assistance. However, inthiscase Mr. Smith
wasin college for almost 6 years and still did not complete
his education despite the services offered for handicapped
students. He finally gave up and dropped out of school.

Doesit concern you, Doctor, that Mr. Smith is capable of
living on hisown, in his own apartment?

No, because Mr. Smith is learning disabled, not mentally
retarded, and is able to live independently. He is nonethe-
less fairly naive and childlike and historically it has been
easy for othersto exploit him. In fact, his parents learned
that he went deeply into debt for thisvery reason, and heis
till in the process of reimbursing them, his parents having
taken control of his finances and paid off his debts. They
have since become aware that he bought every sob story
going, allowing othersto live with him and keeping them up.
At the day care center where he worked he routinely loaned
his car to any of the mothers who asked and would baby sit
for them on weekends at no charge. Heisnow back toliving
with his parents at age 34.

-

Doctor, areyou telling this court that Mr. Smith isunable
to make decisions or weigh his options?

Yesand no. Heiscertainly ableto decide whether he wants
chicken or steak for dinner and which channel to watch on
TV tonight. However, whenit comesto intelligently waiving
hisrights, that is, knowing what his options are and appreci-
ating the consequences of his decisions, he has much greater
difficulty. If hedoesnot know hisbasic rights, for example,
believing that once the interrogation starts he cannot stop
or that if the officer continues to be angry with him for not
answering questionsthe “right” way that he can jail him on
the spot, than he can hardly make an intelligent decision on
his own behalf regarding the rights waiver. Again, reading
his rights or having them read followed by simply asking
him if he understood does not ensure that this severely
learning disabled young man comprehended them in view
of hiswell-documented difficulty processing language, writ-
ten or spoken.

Anintelligent waiver involves the suspect appreciating the
implications of the potential for self-incrimination during an
interrogation in the absence of an attorney. Theinability to
quickly process verbal information received during the in-
terrogation because of alanguage-based |earning disability
significantly impedes thinking through options and consid-
ering the consequences of any decision(s) as to whether it
is prudent to answer the questions of the police without an
attorney present.

Dr. McCoy is based in Knoxville. Visit her website at
www.forensi cpsychpages.com. ll

InR.C. v. Commonwealth, Ky.App., 101 S.W. 3rd 897 (2002), discretionary review denied April 17,2003, the
Court of Appeals held that alicensed clinical social worker was not qualified to express an opinion that a
child had been sexually abused even though the Juvenile Codeincludes L CSWsas* qualified mental health
professionals.” Court of Appealsnoted that the Judge must still make determination about whether witness
isan expert under KRE 702 and admission of social worker’sopinioninthat casewasstill barred by previous

case law.
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Druc SummIT REPORT COMPLETED
ErnielL ewis, PublicAdvocate

On August 23, 2004, Lieutenant Governor Pence presented
theformal Statewide Drug Control Assessment Summit 2004
to Governor Ernie Fletcher. This ends the process that be-
gan in February 2004 of assessing the problem of abusein
this Commonwealth. It begins alarger process of convert-
ing the Report into policy and programs and funding.

The Report isan important document for all criminal justice
practitioners. It will influence public policy development in
this Commonweal th for many yearsto come. One source of
its importance lies in the process used to arrive at the as-
sessment. While many of the usual suspects wereincluded
in the Summit, what can be described as amassive effort to
be inclusive was undertaken. Over 3000 citizens attended
one of the sixteen public meetings. Over 850 in-depth sur-
veyswere completed. The Justice and Public Safety Cabi-
net mostly through the Department of Criminal Justice Train-
ing devoted an immense amount of resources to make this
effort as rich and meaningful as possible for all concerned.

Thereisa Shift from Being Tough to Being Effective

Setting policy in astateisnot simple. Policy developsover
time, isoften supported by anumber of different constituen-
cies, and hasits own reason for being. This Report demon-
strates that a distinct policy shift is being undertaken.

This shift began with Governor Fletcher’s State of the Com-
monwealth Address in January 2004. In that address the
Governor stated: “We must move beyond just being tough
on crime to be effective on crime, and that’s not only for
those caught in the jaws of addiction, but also for the tax-
payer who foots the bill.”

This speech by the Governor succinctly states the desired
policy shift. In many ways it is at the core of the Drug
Summit and the Report that followed.

Thereisan Equally Significant Shift froma
Criminal JusticeM odel toaHealth M odel

It makesall the difference how aproblemisperceived. Inthe
past, substance abuse has been seen as a criminal justice
problem. The thought was that if we declared a “War on
Drugs’ and invested money into law enforcement, prosecu-
tion, and incarceration, that we could win the war. Ken-
tucky, as has virtually the entire nation, has engaged in this
war. We have quadrupled the number of persons in our
state's prisons. We have arrested and incarcerated many

people, more by far than any nation on earth. We have been
tough. But the numbers of persons addicted to illegal and
legal substances has never been higher. Lives, families, and
communities are being destroyed. And the prison-industrial
complex growsever larger, and takes an ever-increasing por-
tion of our state's financial resources.

The Drug Summit marks ashift from the paradigm of a“War
on Drugs.” No oneis abandoning law enforcement on this
issue. Indeed, more money is being spent on law enforce-
ment than ever before.

Rather, an effort is beginning to see the other dimensions of
this problem. The Report notesthat thereisan “epidemic.”
That isnot acriminal justice expression, but rather apublic
healthterm. It indicatesthat thelives of people, the physical
and mental livesof our citizens, are declining because of the
addiction to alcohol and controlled substances. That is a
huge shift. What it meansif followed to itslogical conclu-
sion isthat we must begin to shift money from incarceration
to treatment. What it also meansisthat if treatment really
works, the crime rate will eventually drop, and the lives of
individuals, families, and communitieswill improve.

ThreeRecommendationsaretobe
Implemented |mmediately

The Report is organized into three distinct sections. First,
there are those action items that can be implemented imme-
diately. Second, there are items that are recommended for
consideration by the new Office of Drug Control Policy
(ODCP). Andthird, there areitemsthat were not considered
sufficiently for arecommendation and that need further study.

There are three items that are recommended for immediate
implementation:

* The establishment of an Office of Drug Control Policy.
This Office, which has been placed in the Justice and
Public Safety Cabinet, will report to the Lieutenant Gov-
ernor and will be responsiblefor the coordination of sub-
stance abuse policy in the Commonwealth.

e The declaration that substance abuse should be treated
as an epidemic. Thisis intended to elevate substance
abuse in the mind of the public and to ensurethat it hasa
high priority in policy discussions. Itisalsointended to
be the consistent theme of the policy conversation.

e The creation of a Working Group that will have as its

mission thetransition from the Drug Summit to the Office
Continued on page 12
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Continued from page 11

of Drug Control Policy. ThisWorking Group will include
the Lieutenant Governor; a USAttorney; representatives
of thefollowing: Cabinet for Health Services, Department
for Public Health, Department for Mental Health/M ental
Retardation, the Justice Cabinet, the Kentucky State Po-
lice, the University of Kentucky, the Kentucky School
Board Association, the Center for School Safety, the
Commonwealth’s Attorney’s Association, and the Edu-
cation Cabinet; and legislator representatives including
the House Judiciary Chair, the Senate Judiciary Chair, the
Senate Health and Welfare Chair, the Senate Education
Committee Chair, and the House Education Committee
Chair.

NineActionitems

There are nine items that were agreed upon by the Drug
Summit, and are submitted as “ under consideration for in-
clusion in policy and are reported as recommended by the
Summit.” These are the following:

* A Coordinated Prosecution Initiative. Thiswill be coor-
dinated through the Office of the Attorney General, is
intended to support “over-burdened local prosecutors,”
and will bring “ state resourcesto bear on alocal level.”

» Establish Standards for Enforcement Drug Task Forces.
There are presently 11 Byrne funded Drug Task Forces,
and two others operating in Eastern Kentucky (HIDTA
and UNITE). The Report recommends that Task Forces
found to bein non-compliance with established standards
will be placed on a short-term commitment. The Report
recommends that a model for state funded task forces
should be created, with Operation UNITE serving asthe
“templatefor all awards, oversight and auditing criteria.”

» Promote Treatment Services throughout the State. The
universal finding throughout the state wasthat Kentucky
needs moretreatment, that it needsto be more widespread
geographically, and that it needs to be provided more
effectively.

» Correctional Treatment Works when available. The Re-
port recommends that correctional treatment should be
prioritized along with other treatment initiatives.

» Drug Courts are an effective component of coordinated
policy.

» The Parole Board is an important element of substance
abuse policy. Enhancing the role of the Parole Board in
the substance abuse effort will require “significant revi-
sions and updates to policies and procedures.”

» Drugrelated Legislation.

* The best use of the Kentucky Agency for Substance
Abuse Policy will be determined.

» Excise Tax on Cigarettes. The Report recommends an
increase from $.03 to .09 with revenue going to the priori-
ties of the Governor’s substance abuse policy.

Six ltemsare Recommended for
I n-Depth Review by ODCP

Theseitemsinclude:

e Possible expansion of Drug Testing.

e Coordination of Kentucky Employee Assistance Pro-
gram with ODCP to make them consi stent.

e ODCP shouldtrack and collaborate L ocal Initiatives.

e Education/Prevention Findings targeted toward redi-
recting resources to substance abuse prevention.

e Exploration of Drug Forfeiture Moniesasaway to fund
substance abuse related programs.

e White Paper on Prevention.

Other Observations

Reading through the Report will cause the reader to under-
stand theimpressive effort that the Report represents. Some
of what caught my eye from the Report isasfollows:

* Wehaveonly 1% of theresidential clinical treatment beds
that are needed.

e Treatment is cost-effective. For every $1 spent on treat-
ment, $4.16 in costs to the criminal justice system is
avoided.

* TheReport ispacked with excellent recommendationson
treatment. Thetreatment needs acrossthe Commonwealth
permeate the substance of the Drug Summit Report. Some
of the recommendations on treatment include increasing
funding for treatment by $15-20 million, making available
core services within a 35 mile radius, establishing a 24
hour crisisand referral service statewide.

* Substance abuse treatment is available to only 19% of
those leaving prison who need treatment. Worse, only
7% of those in the community on probation and parolein
need of treatment have treatment available. This seems
to meto be one of our biggest problems. At aminimum,
those whose substance abuse problems have resulted in
criminality should have the highest priority in terms of
making treatment available. Anadditional concern| have
isthat thereislittle mention of the personsin jails being
held on Class C or Class D felonies, or those serving
misdemeanor time or awaiting trial who are in need of
treatment. | believethat thisrepresentsasignificant popu-
lation that has unmet treatment needs.

e Drug Courts are affirmed in the Report. There are pres-
ently 59 countieswithout adrug court. Thereareonly 10
juvenile drug courts.

» Changes suggested with the Parole Board are going to 2
person panels, and eliminating unnecessary face-to-face
parole interviews. One intended outcome to the Parole
Board recommendations is the “reduction of nonviolent
drug offender population.”

» Statements made in public by people who attended the
Drug Summit areincluded in the Report. Thisisimpres-
sive, adding to the inclusive nature of this effort.
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» | saw several referencesin the public comment section by
public defenders indicating that there was a discrimina-
tory aspect to treatment.

» | wasimpressed by the extent to which our public defend-
ersparticipated in the Drug Summits.

Public DefendersCan Play aL arger Role

Public Defenders in Kentucky do not play a major role at
present in attacking the problem of substance abuse. We
know the problem well. Our roleis confined to defending
persons charged with substance abuse. We see the prob-
lems of addiction and how the disease is affecting the lives
of our clients and their families. We try to identify places
where treatment might help our clients as we put together
sentencing plans. We argue for diversion, probation, and
probation to an alternative sentencing plan, and often in-
clude treatment as a component to this effort. But, aswith
many things, resources have limited Kentucky public de-
fenders.

The Department of Public Advocacy has tried on many oc-
casions to play amore significant role in this effort. There
were effortsin the early 1990sto obtain grant money to hire
sentencing workers, and indeed some sentencing workers
were hired. However, effortsto have sentencing workersin
each public defender offices havefailed for lack of funding.
At present, DPA has two social workers and several sen-
tencing workers who are remnants of the efforts from the
early 1990s. DPA hasrecently requested the hiring of social
workers for the purpose of making assessments of persons
with substance abuse and creating a plan for treatment and
other life changes. These efforts have also been rejected.

Thereisan opportunity for public defendersin Kentucky to
play amore significant role. Defenders around the country
havethefollowing in place:

» Defendersin Seattle use masters level social workersto
make chemical dependency assessments and present a
report to the court detailing how their chemical depen-
dency related to the criminal offense.

» The Connecticut Public Defender’s Office hires 40 social
workers who work in the different trial offices. These
social workers make referrals to treatment programs as
well as assessing housing, education, job skill, and other
needstheclient has. Theseworkersmake clinical assess-
ments, obtain and analyze psychological, medical and
social histories, provide counseling and crisis interven-
tion to clients and their families, and assist homeless cli-
ents with housing needs. They intervene on substance
issues with an in-depth assessment followed by the co-
ordination of referral and placement within a treatment
program.

» The Los Angeles Public Defender’s Office uses social
workersintheir juvenile program. They have hired thir-
teen psychiatric social workersto conduct psycho-social
assessments and develop individual treatment plans.

e In the Maricopa County Public Defender’s Office they
have 10 mitigation specialistsin their trial division and 4
intheir juvenile division who work with clientsand their
familiesin preparing client-centered recommendationsand
dispositions.

» TheKnoxvillePublic Defender’ s Office hires 6 social work-
erswho perform traditional social work serviceswith cli-
entsand their families, addressing their substance abuse,
housing, education, job skillsneeds. Good outcome mea-
surements have resulted, with reduced recidivism.

Conclusion

| am hopeful. | have been apublic defender for 27 years. |
have participated in more than my share of revolving doors.
| have seen young men with promising lives become ad-
dicted to awful substances and come back time and again
after having served time in our prisons. | have had many
conversations with similarly experienced judges, prosecu-
tors and police officers who know that what we are doing
now is not working. The Drug Summit Report appears to
acknowledge that. It says we need a change in policy. It
says we have an epidemic on our hands, and treatment and
prevention and education are going to have to be included
inour prioritiesalongside enforcement. And it sayswe need
tofund all of this. Thereisroom for hope here. B

Defense attorneys can successfully practice in drug court
without forgoing any of their ethical, legal or practical duties
that they uphold in the traditional criminal court setting.
Working asamember of ateam does not mean that adefense
attorney must subordinate his or her client’s rights, and the
attorney can remain trueto hisor her client’s stated interests.

By being an integral member of the drug court team, helping
to effectively operate the court at all stages, the defense at-
torney can help to promote therapeutic jurisprudence and
assist his or her client in the road to recovery and subse-
quently, a better life without committing crime. Drug courts
present a unique opportunity for defense attorneys and their
clients, and properly implemented and operated, represent a
successful shift in the treatment of drug addicted defendants
inthe criminal justice system

Critical Issuesfor Defense Attorneysin Drug Court
Prepared by the National Drug Court Institute, the
Education, Research and Scholarship Affiliate of the
National Association of Drug Court Professionals,
pg. 52, Copyright © 2003, National Drug Court Insti-
tute, http://www.ndci.org/Critical | ssues.pdf
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ADDRESSING POTENTIAL CONFLICTS OF
I NTEREST IN THE FRAMEWORK OF
| MPUTED DisQuALiFicaTION WITHIN A

STATEWIDE INDIGENT DEFENSE SYSTEM
RebeccaBallard DiL oreto

Rebecca DiLor

eto

This article discusses the law and the practice of cases that
involveimputed disqualification particularly asit impactsa
statewide public defender program from the perspective of
the client, the attorney and the supervisor. All of those
responsiblefor running aDPA trial office have had the expe-
rience of representing aclient, aclient's mother and father,
son and daughter. DPA lawyers represent both the
“Hatfields’” and the“McCoys.” Feudsrunning on for gen-
erations, multiple co-defendants, victims in one case be-
coming defendants and thereby clients in another, every
one of these fact scenarios can raise the specter of imputed
disqualification. In asubsequent article wewill address how
a full-time public defender system applies these principles
to its assurance of vertical representation to clients as their
cases move from trial to appeal and through post convic-
tion. This article focuses primarily on those dilemmas as
they impact conflicts arising with co-defendants and former
clients.

Imputed Disqualification:

TheAmerican Bar Association has extensively examined the
issue of imputed disqualification. Model Rule 1.10 speaksto
this concept:

(&)While lawyers are associated in afirm, none of
them shall knowingly represent a client when any
one of them practicing alone would be prohibited
fromdoing soby Rules1.7,1.8(c), 1.9 or 2.2.
(b)When a lawyer has terminated an association
with afirm, thefirmisnot prohibited from thereafter
representing a person with interests materially ad-
verse to those of a client represented by the for-
merly associated lawyer and not currently repre-
sented by the firm, unless:

(1) the matter is the same or substantially
related to that in which the formerly associated
lawyer represented the client

(2) any lawyer remaining inthefirm hasinformation
protected by Rule 1.6 and1.9 (c) that is material to
the matter

(c) A disgualification prescribed by thisrule may be
waived by the affected client under the conditions
stated in Rule 1.7. ABA Model Rules of Profes-
sional Conduct, Rule 1.10 last amended in 1989.

Kentucky has codified thisrulein Supreme Court Rule 3.130,
Kentucky Rule of Professional Conduct 1.10. Kentucky has
added subsection (d) to its rule which states:

(d) Afirmisnot disqualified from representation of a
clientif theonly basisfor disqualification isrepresen-
tation of aformer client by alawyer presently associ-
ated with thefirm, sufficient to cause that lawyer to be
disqualified pursuant to Rule 1.9 and:

(1) thedisqualifiedlawyer isscreened from any
participation in the matter and i s apportioned
no specific part of the fee therefrom; and

(2 written noticeisgiventotheformer client.

The Comment providesfurther explanation. “ Therule of im-
puted disqualification gives effect to the principle of loyalty
to the client as it applies to lawyers who practice in alaw
firm. In such situations, afirm of lawyersis essentially one
lawyer for purposes of the rules governing loyalty to the
client, stated otherwise, each lawyer in the firm is vicari-
ously bound by the obligation of loyalty owed by each law-
yer withwhom the lawyer isassociated.” Comment 6to SCR
3.130,KRPC1.10.

The principles of imputed disqualification must be applied
in al courts and at al levelsincluding juvenile court. See
Kentucky Bar Association Ethical Opinion - 238 (March
1981).

Isa Public Defender Organization aLaw Firm for Pur-
posesof | mputed Disqualification:

The inquiry required to determine if a public defender is
disqualified from representation of aclient by virtue of im-
puted representation, demands an analysis of the specific
facts, the legal problem to be resolved for the client and
ethical ruleswhich impact the situation.

From a definitional perspective, the first “fact” we wrestle
with is the question of whether or not a public defender
officeisalaw firm. SCR3.130 (5.1) recognizesthat “alegal
department of agovernment agency” isincluded within the
definition of a“law firm.” Yet SCR 3.130(1.10) Comment 3
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speaksto alegal aid office wherethe clientsareindividuals
rather than the government. “Lawyersemployed inthe same
unit of alegal service organization constitute afirm, but not
necessarily those employed in separate units. Asin the case
of independent practitioners, whether the lawyers should
be treated as associated with each other can depend on the
particular rule that isinvolved, and on the specific facts of
the situation.” See Comment 3 to SCR 3.130(1.10).

In analyzing whether apublic defender employee may nego-
tiate for future employment with a prosecutorial entity, KBA
Ethics Opinion 407 addresses whether a public defender
officeisalaw firm.

A public advocate's situation can be anal ogized to
alegal service organization... The determination of
whether public advocates areto betreated asafirm
for purposes of imputed disqualification must be
fact specific. See S.C. Op. 96-22 (1996) (the South
CarolinaCommittee noted that a“ public defender’s
office may be equated to alaw firm,” but that the
analysiswould befact specific); Commonwealth v.
Westbrook, 400A.2d 160 (Pa. 1979)(lawyersin same
defender office treated as same firm); People v.
Soreitzer, 525 N.E. 2d 30 (l1I. 1988) (not a firm);
Gravesv. Sate, 619A.2d 123 (Md. Ct. App.. 1993)
not treated asasinglefirm per se)...For example, in
South CarolinaOp. 93-01 (1993), apart-time public
defender working in a public defender corporation
was appointed to represent a post conviction relief
applicant. The basis of the post conviction relief
claim was the conduct of another public defender
employed by the same corporation. In determining
whether the public defenders should be treated as
afirmfor purposes of imputed disgualification, the
South Carolina Committee stated: where separate
officesare maintained by each public defender, there
would not be a single public defender’s office for
purposes of imputing disqualification under Rule
1.10. KBAE- 407

Important Factorsto Consider in Evaluating Conflictsof
Interest in aFulltime Statewide Public Defender System:

The available caselaw offers us important factors to con-
sider relevant to the analysis of imputed disqualification in
any given circumstance faced by DPA attorneys.

1. Accessto Client Files:

“Where defendersin the same office discuss cases and have
access to each other’s files, Section 203(3) imputes their
conflictsto each other. In the absence of such access, how-
ever, public defenders who are subject to a common super-
visory structure within an organization ordinarily should be
treated as independent for purposes of section 203(3). The

lawyers provide legal services, not to the public defender
office, but to individual defendants. Ordinarily, the office
would have no reason to give one defendant more vigorous
representation than other defendants whose interests are in
conflict. Thus, whileindividual defendants should berepre-
sented by separate members of the defender’s office, the
representation of each defendant should not be imputed to
other lawyersin an office where effective measures prevent
communication of confidential client information between
lawyers employed on behalf of individual defendants.” The
American Law Institute’s Restatement of the Law Govern-
ing Lawyers.

2. Physical Separation of Offices:

Imputed disqualification should not apply where a system
has two offices that are physically separate, have no access
to each other’s files and adhere to a well-known policy of
keeping all legal activities completely separate. In thiscase
the same public defender was in charge of both offices, his
name appears on pleadings from both offices, but heis not
responsible for supervising day to day operations of either
officeand may not initiate disciplinary or personnel actions.
Most importantly, no financial incentive existsto please one
client over the other because the county funds the offices,
not the clients. Additionally, neither office solicits clients,
nor do they accept referralsfrom the public. Peoplev. Chris-
tian, 48 Cal. Rptr. 867, 874 (Cal.App. 1 Dist. 1996).

3. AreAttorneysRequired to Practice Profession Side by
SidelL iterally and Figuratively:

Appointment of one public defender to represent indigent
criminal defendant who allegesineffective assistance of coun-
sel of another public defender creates conflict of interest;
appointed counsel should not practice on day-to-day basis
with lawyer against whom allegations of ineffective assis-
tance of counsel are made. Hill v. Sate 566 S.W.2d 127
(Ark.,1978).

Attorneys employed by a public defender who are required
to “practice their profession side by side, literally and figu-
ratively” are members of a “firm” for purposes of this
rule...[W]here the practice of each attorney is so separate
from the other’s that the interchange of confidential infor-
mation can be avoided or whereit is possible to create such
a separation, there need be no relationship between them
analogousto that of alaw firm and there would be no inher-
ent ethical bar to their representation of antagonistic inter-
ests’ Gravesv. Sate, 619A.2d 123 (Md. App. 1993).

4. DoEntitiesProviding Representation Present Them-
selvesto Public as Separ ate (Separ ate Offices, Separ ate
PhoneL ines, Separate Support Saff, SeparateL etterhead,
Separ ate Pleading Paper, Separate Computer s, Separ ate

Copiersand Fax M achines): )
Continued on page 16
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Continued from page 15

Case-by-case approach should be used to analyze whether
defendant represented by deputy public defender was de-
nied effective assistance of counsel because of prejudicial
conflict of interest; under such approach, trial court must
conduct evidentiary hearing to: (1) determine whether attor-
neys employed by same public defender’s office can be con-
sidered same as private attorneys associated in same law
firm; (2) weigh factorsrelating to protection of confidential
information by considering whether there were separate of -
ficers, facilities, and personnel; and (3) determine whether,
as consequence of having access to confidential informa-
tion, deputy public defender refrained from effectively rep-
resenting defendant. Sate v. Pitt, 884 P2d 1150 (Hawaii
App.,1994). Also see Peoplev. Christian, 48 Cal. Rptr. 867,
874 (Cal.App. 1 Dist. 1996).

5. AreThereSeparate Supervisory Structuresfor Day to
Day Operations:

[1linois Office of State Appellate Defender’s requested out-
side counsel to handle post conviction on cases wherein
|OSAD attorneys had handled the appeal and where |AC on
appeal was being raised. No conflict existed so long as
IOSAD lawyers from a different office handled the post-
conviction actions. Court balanced cost to county against
ability to protect confidences and duty of loyalty. Court
held that another IOSAD office could ethically represent
clients. People v. Black, 507 N.E.2d 1237 (Ill.App. 5 Dist.
1987).

“Lawyersemployed in the sameunit of alegal servicesorga-
nization constitute afirm, but not necessarily those employed
in separate units. As in the case of independent practitio-
ners, whether the lawyers should be treated as associated
with each other should depend...on the specific facts of the
situation.” Childressv. Sate, 907 S.W.2d 718, 725-726 (Ark.

1995).
6. AreOffices Separated Geographically:

Two offices that are physically separate, have no access to
each others' filesand adhereto awell-known policy of keep-
ing all legal activitiescompletely separate. Same public de-
fender in charge of both offices, his name appears on plead-
ings from both offices, but heis not responsible for super-
vising day to day operations of either office and may not
initiate disciplinary or personnel actions. Most importantly,
no financial incentive to please one client over the other
because the county funds the offices, not the clients. Addi-
tionally, neither office solicits clients, nor do they accept
referralsfrom the public. Peoplev. Christian, 48 Cal. Rptr.
867,874 (Ca.App. 1 Dist. 1996).

I ———

Case-by-caseappr oach should beused toanalyzewhether
defendant represented by deputy publicdefender wasde-
nied effective assistance of counsel because of prejudi-
cial conflict of interest;....

e

Removal of the Federal Public Defender’s Office as appointed
counsel was not warranted by purported conflict of interest
arising from another case involving defendant in Florida,
considering that each Federal Public Defender’s Officeisa
separate office, and conflict of interest on part of onewould
not disqualify other Federal Public Defenders. Removal of
the Federal Public Defender’s Office as defendant’s ap-
pointed counsel was not warranted because of purported
conflict of interest arising from another Federal Public
Defender’srepresentation of former cellmate who made off-
hand remark that he would cooperate against defendant,
absent evidence that former cellmate had done so; more-
over, attorneys involved made affirmative representations
that there was no substantial possibility of conflict of
interest. U.S. v. Goldberg, 937 F.Supp. 1121 (Middle District
Pa. 1996).

7. Do OfficesSharelnvestigators:

Multiple representation by public defenders does not in it-
self giveriseto presumption of prejudice. However, assign-
ment of co-defendants to outside counsel should be the
norm. In New Jersey system, public defenders and contract
counsel use common investigators. If outside counsel is
unavailable, assignment to public defenders outside of
county isnext best option. If only optionisto provide coun-
sel to co-defendant within the office, then ensure that strict
guidelines are in place to guarantee confidentiality and re-
strict accessto individual files. Satev. Bell, 446 A.2d 525,
527 (N.J. 1982).

8. Can theinterchange of Confidential Information be
Avoided:

No presumption arose that representation of co-defendants
by lawyersfrom public defender’s staff resulted inimpermis-
sible conflict of interest, where there was no showing of
sharing of confidences or any evidence of strategy deci-
sionsbeing madein deferenceto other’sinterest. Townsend
v. Sate, 533 N.E.2d 1215 (Ind. 1989).

No actual conflict of interest existed where defendant’s coun-
sel was member of same defense office which had repre-
sented cooperating witness government intended to use at
trial and, thus, court was not obliged to disqualify defendant’s
counsel; counsel had no knowledge of any confidences
shared between cooperating witness and other attorney in
defense counsel’s office, there was no reason to disbelieve
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representations that effective “Chinese Wall” could and
would be maintained between counsel and attorney who
represented witness, and rational defendant could know-
ingly and intelligently desire counsel’s representation un-
der circumstances. U.S. v. Lech, 895 F.Supp. 586 (S.D.N.Y.

1995).

9. Published Palicy of Keeping Filesand All L egal Activi-
tiesConfidential and Separ ate:

DPA Policy No. 14.00 Responsibility for Legal and Ethical
Confidentiality addresses our obligation to keep all client
material inaconfidential and securelocation and for all staff
to maintain client confidentialities.

Maricopa County Public Defender’s Officev. Superior Court
In and For County of Maricopa, 927 P2d 822 (Ariz.App.
Div. 11996) involvesaconflict of interest between apublic
defender’s duty to zealously represent a current client, the
defendant, and its duty of loyalty to aformer client, an ad-
verse witness. The attorney involved followed the public
defender’s policies concerning former clients as witnesses.
The appellate court found that the trial court’s denia of
defense counsel’s motion to withdraw was an abuse of dis-
cretion since counsel made atimely showing of facts estab-
lishing an apparent conflict of interest. Counsel complied
with the public defender’s conflicts policy, demonstrated an
understanding of the applicable rules and cases, and pre-
sented by avowal the evidence necessary to establish an
ethical conflict requiring withdrawal. The appellate court held
that great weight should be given by the trial court to
counsel’s representation that a conflict exists, especialy in
a case where counsel has been appointed by the court.

10. Written Knowing, I nformed and Voluntary Waiver
Signed by Client

Capital murder defendant failed to establish that alleged con-
flict of interest adversely affected performance of attorney
appointed to represent him from public defender’s office,
even though that office had previously represented two pros-
ecution witnesses in unrelated matters, where defendant
agreed to continue with his attorney after expressly being
advised that public defender’s office, but neither of his per-
sonal attorneys, had represented these witnesses. Matter of
Pirtle, 965 P2d 593 (Wash.,1998).

Factorsof Particular Significancein Management of
Kentucky'sSatewide Public Defender System

It may be helpful to apply the following checklist when the
question of imputed disqualification arises in a public de-
fender office:

* Areattorneys supervised by same or different supervi-
sors

e |f same supervisor, has another supervisor been named
to oversee assistance with case review

e Areguidelines/policies/directivesin placeto ensure no
exchange of confidential information

e Areclient files kept in secure location inaccessible to
attorneys who possess conflict of interest

e Issame investigator assigned to both cases

e |s separate secretarial support provided to protect cli-
ent confidences from exposure by attorney who has
conflict of interest

e Inconflict situation involving co-defendants or defen-
dant who becomes witness or victim in another case,
are public defender resources being allotted in equi-
table manner with NO favoring of one co-defendant over
another or No favoring of defendant in one case over
defendant in another who is witness in other case.

e Doesopportunity exist for neutral party to evaluate cli-
ent complaint if client believes ethics screen unsatis-
factory

e Hasawritten waiver been obtained to ensurethat client
possesses understanding sufficient to raise any issues
of concern with court or supervisor of work unit

Conflictsof Interest Viewed Within the Context of Client-
Centered Lawyering:

“A conflict of interest isinvolved if there is a substantial
risk that thelawyer’srepresentation of the client would be
materially and adver sely affected by thelawyer’sowninter-
ests or by the lawyer’s duties to another current client, a
former client or a third person.” Restatement of the Law
Governing Lawyers, Section 121.

On the one hand we recognize our duty of loyalty to our
individual clients. “The centerpiece of the multiple repre-
sentation analysisis the lawyer’s duty of loyalty to hiscli-
ent. A public defender’sjudgment, strategy, and candor with
hisclient cannot berestrained by concern for another client,
the defender’s own interest, or the welfare of his cowork-
ers.” Nancy Shaw in “Representing Codefendants Out of
the Same Office” in Ethical Problems Facing the Criminal
Defense Lawyer [Rodney Uphoff ed.].

On the other hand, we know that personal obligations, a
lengthy docket of clients, or concern for our co-workers do
impact our ability to meet our client’s needs. Some experts
suggest an alternative approach that takesinto account these
competing realities. “The law of lawyering must focus on
identifying conflicts of interest in a realistic manner, and
regulate them in such a way as to avoid infringing on the
effective representation of clients, where elimination of the
conflictisnot practical.” Geoffrey C. Hazard, Jr. and W. Wil-
liam Hodes, The Law of Lawyering, 10-4, Aspen Law and
Business (2002).

Continued on page 18
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Continued from page 17
Evaluating the Conflict Beginningwith an Analysisof the
L legal Problem” tobeDolved for theClient:

Inthe mid-1990s, legal ethicists, began to define the source
of ethical dilemmasin the law as the gap in experience be-
tween the attorney and the client. What the lawyer may de-
fineasthe“legal problem” s/heisto solvefor the client may
not at all bethe problem asdefined by the client. Conflicts of
interest issues require an analysis of whether or not divided
loyaltiesimpact an issue material to the client’s case. Thus,
it becomescritical to correctly identify what “legal problem”
the attorney is charged with resolving or helping to resolve.
See Katherine Hunt Federle, “ The Ethics of Empowerment:
Rethinking the Role of LawyersIn Interviewing and Coun-
seling the Child Client” in 64 Fordham Law Review 1655
(March 1996).

EmpoweringtheClient tol dentify theProblem to Be Solved
and TheResolution of aConflict of I nterest:

Critical to the empowerment of the client isthe lawyer’s ef-
fort to communicate any potential or actual conflicts of in-
terest that the client should consider in assessing the risk of
harm to his case and in evaluating whether and how to as-
sert his or her own interests. Such assertions of interests
may occur as the client and the attorney define the bound-
aries and purpose of their professional relationship or they
may occur in the courtroom, when the client has been suffi-
ciently empowered to be able to present her or his concerns
about the issue of divided loyaltiesto the court. Only solid
listening and communication skills exercised by the attor-
ney can ensure that the client is sufficiently empowered to
make adecision regarding the client’s perception of therisk
of harm to her or him from the potential or actual conflict of
interest. “Postmodern theorists have suggested bridging
the gap between the “self” of the attorney and the “other”
of the impoverished client by urging attorneys to listen to
their clients' stories more closely and adopt a client-cen-
tered agenda.” Janet A. Chaplan, “Youth Perspectives On
Lawyers Ethics: A Report on Seven Interviews,” in 64
Fordham Law Review 1763 (March 1996). Thisapproachis
as valuable in the area of helping the client understand is-
sues surrounding conflicts of interest as it is in any other
dimension of the representation.

ExaminingtheAdver se Effect of the Conflict on theRepre-
sentation:

Other scholars analyzing the question have asserted that
we should no longer think in terms of actual versus potential
conflictsof interest. Nor should wethink interms of results.
Rather, the question iswhat effect does the conflict have on
the quality of the representation as it is proceeding. A sub-
stantial risk isonethat issignificant and plausible. Thelike-
lihood of a clash of interests can be reduced in advance if
lawyer and client agree from the beginning on the scope of

I ————

Aslawyerswho have a duty to advocate for and appro-
priately advise and counsel our clients, the rules on con-
flicts of interest are designed to ensure that we provide
sufficiently zeal ous and competent representation.

———

the instant representation. This contextual analysis exam-
ines adversity, materiality and substantiality by a reason-
able lawyer standard: based on the facts and circumstances
that the lawyer knew or should have known at the time of
undertaking or continuing the representation, was there a
conflict?

Using the Adverse Effect Inquiry alawyer must ask herself,
what steps can thelawyer taketo satisfy al of thelegitimate
interests that compete for attention in a given matter? The
following specific questions can be helpful to aresolution:

() What kind of effect is prohibited?

(2 Isthe effect significant enough to raise a conflict of
interest?

(3 What probability must there be that the effect will oc-
cur?

(4 What conclusions do we reach when we examine the

situation from the point of view of the client, thelawyer,
other clients, other stakeholders in the system?

CONCLUSION

As lawyers who have a duty to advocate for and appropri-
ately advise and counsel our clients, the rules on conflicts
of interest are designed to ensure that we provide suffi-
ciently zealous and competent representation. The day to
day practice of law demands resolution of competing inter-
ests. We have a duty of loyalty to our clients, a duty of
loyalty to ourselvesand our families, financial interestsand
obligations, commitment to associates. Thelist goeson and
on. In an indigent defense system, we are faced with the
realities of finite dollars with which to provide representa-
tion to an extensive and important constituency. Conse-
quently, when situations arise which may or unquestion-
ably do threaten our loyalties to our client or our ability to
ensure that all confidential communications remain suffi-
ciently protected, our analysis of those situations must take
into account what alternatives are available to our client.
There are somesituationswherein ethical screenscan clearly
protect our client’s interests while continuing to ensure the
highest quality of representation available. There are other
situations mandating that we move further outside the nor-
mal construct to provide counsel or if alternatives seem un-
available, where we place the decision and the burden on
the court to locate ethical and feasible alternatives. Itiscriti-
cal that we do all we can as advocates to resolve these
conflictsof interestin amanner that reducestherisk of harm
to our clients and protects their legal rights. |
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ADVOCACY FOR YOUTH: BROADENING OUR PERSPECTIVE

REFLECTIONS ON THE APPLICATION OF FELLERSV. UNITED STATES
THE 6TH AMENDMENT RIGHT TO COUNSEL, AND THE

QUESTIONING OF YOUTH IN KENTUCKY
Robert E. Stephens, Jr.

On January 26, 2004, the United States Supreme Court handed
down abrief opinioninthe case of Fellersv. United Sates 124
S.Ct. 1019 (2004). Following Massiah v. United Sates 377 U.S.
201, 206, the Court reaffirmed a defendant’s 6th Amendment
right, separate and distinct from Miranda, “when there [is]
used against him at his trial...his own incriminating words,
which federal agents...deliberately elicited from him after he
had been indicted and in the absence of his counsel.” (Brack-
etsand omissionsin Fellersopinion, quoting Massiah, above).

The Court reversed and remanded the case without deciding
(the 8th Circuit having not yet addressed the issue) whether a
knowing and voluntary waiver of one’'sright to counsel could
be made after earlier police questioning violating the
petitioner’s 6th Amendment rights, or whether a “fruit of the
poisonoustree” analysisapplied. Inthe context of thisarticle,
however, the question sent back to the 8th Circuit is not as
relevant asis the unanimous Court’s (a sad rarity these days)
strong affirmation of a 6th Amendment right to counsel upon
formal charging of an alleged crime by the government. This
strong affirmation of a 6th Amendment right to counsel is es-
pecially important for Kentucky juvenile court practitioners.
Kentucky has recognized, by caselaw and statute, an
unwaivable (at least during initial court appearance and entry
of plea) right to counsel for juveniles. ThedecisioninFellers,
which isessentially Massiah unanimously reaffirmed, cannot
but effect the questioning of children in Kentucky.

Kentucky law mandates that a juvenile charged with an of-
fense which could result in detention time (i.e.: “time in the
pokie”), must have an attorney beforethe child can even plead
guilty or not guilty. KRS 610.060 (2)(a) and D.R. v. Common-
wealth, Ky. App. 64 SW.3d 292 (2001). This standard’sfaith-
ful adherence has resulted in a dramatic increase in the num-
ber of cases covered by the public defender.

When we look at KRS 610.060 (2)(a) in light of the Fellers
decision, we come to certain conclusions regarding question-
ing of juvenilesin Kentucky without counsel or aproper waiver
of counsel, distinct from a Miranda style, Fifth Amendment
analysis.! The Commonwealth of Kentucky has determined
that youth cannot make the decision of how to plead at ar-
raignment without counsel; how much more vigilant must we
be, inlight of Fellers, to uphold the right of formally charged
juveniles to counsel before governmental questioning can

occur. Indeed, because of our mandatory counsel statute, the
right to counsel before questioning in Kentucky cannot be
waived by juveniles.?

Miranda governs the questioning of ajuvenile in Kentucky
before formal charges are brought. Once formal charges are
brought, the child cannot consent under any circumstances
to speak to police without counsel’s prior knowledge and
opportunity to advise. Thus, oncethe court designated worker
has taken a complaint, questioning by the government can-
not occur absent advice of counsel. Such interviews must be
suppressed absent advice of counsel before the interview.

It must be noted, that this means any questioning: an “inter-
rogation” need not take place, nor must the child bein “cus-
tody”, to trigger the Fellers reasoning, because the 6th
Amendment stands al one and in addition to any Fifth Amend-
ment Miranda inquiry. Rather, government agents need only
have“deliberately elicited” information from the child to cre-
ate a6th Amendment violation. Fellers, at 1023.

What constitutes deliberate elicitation? In United Sates v.
Henry, 447 U.S. 264, 270 (1980), the Court considered thefact
that apaid informant/fellow inmate, acting under government
instruction, spoke to Henry without his counsel’s knowledge
while the defendant was incarcerated. In Massiah itself, a
codefendant’s post-indictment, radio transmitted conversa-
tions constituted deliberate elicitation. How, then, can one
escape the conclusion that a police officer, government infor-
mant, judge, social worker, or any other government agent
questioning a child without counsel after charges have been
brought violates the Massiah/Fellers pronouncement?

Though certainly not a part of the Court’s opinion, we can
look to the argument of counsel in Fellersto help explainthe
Court’s decision, and to close our discussion with counsel’s
eloquent description of the right expounded in Fellers. As
counsel for the petitioner explained to the Court in oral argu-
ment, the right protected by the 6th Amendment asin Fellers
is distinct from that protected by the Fifth Amendment and
Miranda.

[T]he right here is not coercion. The right here is not just
addressed at police. It's addressed at the prosecution. And

thereisadifference. You may call it technical, butitisin fact
Continued on page 20

19



THE ADVOCATE

\olume 26, No. 6 November 2004

Continued from page 19

the hallmark of our adversary system that once the Govern-
ment decides to invoke a formal adversary process, it pro-
ceeds on the supposition that each side dealswith each other,
A, a arm’slength, and B, assisted by the advice of counsel,
whowill prevent each side, andin[sic] particularly the defen-
dant ... from conviction resulting from his own ignorance of
his legal and constitutional rights, and that's what’s being
protected.

Oral Argument, December 10, 2003, Fellersv. United Sates,
transcript available at 2003 WL 22992278, page 3.

Youthin Kentucky, especialy inlight of the Commonwealth’'s
mandatory counsel provisions, deserve at least the protec-
tion of the right to counsel reaffirmed in Fellers; indeed, as
they are our future, they deserve more.

Robert E. Sephens, Jr. is a former public defender and is
currently an Assistant Commonwealth Attorney.

Endnotes:

1 Pleaseseetheexcellent article on raising issues of compe-
tency to waive Miranda rightsin “Psychological Evalua-
tions and the Competency to Waive Miranda Rights,” 1.
Bruce Frumkin and Alfredo Garcia, The Champion, No-
vember 2003.

Thebizarre exception being if achild was appointed coun-
sel, spoke to her attorney, and then agreed to waive
counsel’s presence during questioning. M

Juvenile CaseL aw

Challenge to Curfew Satute in Indiana
Nighttime curfew violates First Amendment: An Indianastate stat-
ute that imposes a nighttime curfew on minors violates the First
Amendment’s free speech clause despite the law’s inclusion of an
affirmative defensefor expressactivities. Minorshave First Amend-
ment rights to be balanced against state interests. The Seventh
Circuit held that in absence of express obligation on officer to
investigate application of affirmative defense before making ar-
rest, the curfew statute violates First Amendment. Hodgkins v.
Peterson, 71" Cir 1/22/04.

Scioto Ohio Juvenile Correctional Facility
Complaints Involving Girls Treatment Facility in Ohio: In Ken-
tucky, strong advocacy by DPA attorneys led a newly framed
Justice Cabinet and Department of Juvenile Justice to address
some longstanding criticisms by DPA JPDB staff concerning the
care of girls at Morehead Treatment center. Similar complaints
have been brought against a girls' facility in Ohio. Two indepen-
dent investigations are going on at the Ohio Department of Youth
Services Scioto Juvenile Correctional Facility, north of Columbus.
Allegationsinclude sexual assaults, beatings and improper medical
care. Initialy, the complaints were brought by the juvenile divi-
sion of the Ohio public defender’s office. Those complaints brought
no action. The Children’s Law Center of Kentucky wrote a letter
of complaint and the Department of Youth Services took action.
The Department hired anationally recognized expert, Fred Cohen,
from Arizona. His findings and recommendations should impact
how we assess conditions issues for youth in the region.

Three Reports Published Summer 2004

Federal Report: Incarceration of Youth Who are Waiting for
Community Mental Health Services in the United States, United
States House of Representatives Committee on Government Re-
form - Minority Staff Special Investigations Division, July 2004

This report assessed every juvenile detention facility in the U.S.
to determine what happens to youth when community mental
health services are not readily available. 500 facilitiesin 49 states
responded, representing ¥ of all facilities.

Thefollowing significant findings were made:

1) 2/3 of all juvenile detention facilities hold youth who are wait-
ing for community mental health treatment

2) Over a6 month period nearly 15,000 incarcerated youth waited
for community mental health services

3) 2/3 of juvenile detention facilities that hold youth waiting for
community mental health services report that some of these
youth have attempted suicide or attacked others.

4) Juvenile detention facilities spend an estimated $100 million
each year to house youth who are waiting for community men-
tal health services.

5) The General Accounting Office reported that at least 12,700
familiesrelinquished custody of their children to the child wel-
fare or juvenile justice systems so that their children could
receive mental health services.

Evaluation of Five State Supported Delinquency Prevention
Projects: A research grant report published by the Department of
Correctional and Juvenile Justice Studies at Eastern Kentucky
University evaluated following prevention programs: the Camps
Program, Family Nurturing Center of Northern Kentucky; Club
Farley in McCracken County; Project Aspirein Henderson, Ken-
tucky; WES House associated with the Genesis United M ethodi st
Church in Jefferson County; and The Destiny Center at Sign of
the Dove Church in Hardin County. The study found that three of
the programs evaluated were successful in reducing delinquency
behavior for involved youth. These successful programs ensured
that the youth maintained high levels of attachmentsto their schools
and experienced reduced alienation from their communities. Main-
taining these ties allowed for successful reintegration. Of the risk
factorstargeted by the programs, two were found to be significant
predictors of delinquency among clients: 1) youth's ability to
respond appropriately to anger; and 2) academic achievement.
Lessons from an Evaluation of Five State Supported Delinquency
Prevention Projects published by K entucky Justice Research Bul-
letin Justice and Safety Research Center Vol 6, Issue 2, May 2004.
by Preston Elrod Ph.D.

Second Statewide Study of Disproportionate Minority Con-
finement: In July 2004, three University of Louisville professors
issued a draft report on Minority Overrepresentation and Dispro-
portionate Minority Confinement in Kentucky. The report offers
an analysis of the “Perceptions of Bias of Juvenile Justice Offi-
cials Employed With Various [Juvenile Justice] Agencies.” This
report will befinalized and published before December 2004. The
findings of Professors Talley, Rajack-Talley and Austin may help
us unravel how we can best remedy the overrepresentation of
youth of color in Kentucky’s juvenile justice system.
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CaprPiTaL Case REVIEW
David M. Barron

U.S. SUPREME COURT

Tennardv. Dretke,
124 S.Ct. 2562 (June 24, 2004)

(O’ Connor for the Court; Rehnquist, Scalia, and Thomas
dissenting)

(Certificate of Applealability should issue on whether
Texas' two question sentencing scheme fails to provide ju-
rorswith a vehicle to give effect to mitigating evidence of a

low1Q).

InPenryv. Lynaugh, 492 U.S. 302 (1989), the Court held that
Texas' two questions for determining whether to impose a
death sentence (whether the defendant caused death delib-
erately and with reasonable expectation that death would
result, and whether the defendant would commit criminal
acts that would constitute a continuing threat to society)
provided a constitutionally inadequate vehicle for jurorsto
consider and give effect to the mitigating evidence of mental
retardation and childhood abuse. Tennard dealswith whether
a certificate of appealability should issue on whether the
same capital sentencing scheme was inadequate for jurors
to give effect to evidence of low intelligence.

Fifth Circuit’s improper analysis: The Fifth Circuit ad-
dressed Penry claims by making a threshold inquiry into
whether the petitioner presented “ constitutionally relevant”
mitigating evidence, which is evidence of a“uniquely se-
vere permanent handicap with which the defendant was
burdened through no fault of his own,” and evidence that
“the criminal act was attributable to this severe permanent
condition.” Applying this test, the court denied a COA,
holding that “evidence of low 1Q alone does not constitute
a uniquely severe condition,” and “that even if Tennard’'s
evidence was mental retardation evidence, his claim must
fail because he did not show that the crime he committed
was attributable to hislow 1Q.”

When a COA should issue: “A COA should issue if the
applicant has made a substantial showing of the denial of a
constitutional right,” which requiresthe petitioner to “ dem-
onstrate that reasonabl e juristswould find the district court’s
assessment of the constitutional claims debatable or wrong.”
But, relief can only be granted if “the state court adjudica-
tion resulted in a decision that was contrary to, or involved
an unreasonabl e application of, clearly established Federal
law, as determined by the Supreme Court of the United
States.” 2254(d)(2).

A COA should have been issued: TheFifth Circuit'stestis
inconsi stent with the principlethat virtually no limits can be
placed on the relevant mitigating evidence a capital defen-
dant introduce. “Most obviously, the test will screen out
any positive aspect of adefendant’s character because good
character traitsare neither * handicaps' nor typically traitsto
which criminal activity is “attributable.” The question
should have been “whether the evidence is of such a char-
acter that it might serve as a basis for a sentence less than
death.” Furthermore, the Fifth Circuit’s ruling that low 1Q
evidenceisnot relevant mitigating evidenceisclearly erro-
neous. Nothing in Atkins “suggested that a mentally re-
tarded individual must establish anexus between her mental
capacity and her crime before the 8th Amendment prohibi-
tion on executing her istriggered.” Rather, “impaired intel-
lectual functioning isinherently mitigating,” and “ obviously
evidence that might serve as abasisfor a sentence lessthan
death.” Accordingly, because*“ reasonablejuristswould find
debatable or wrong the [lower court’s] disposition of
Tennard’slow |Q based Penry claim, a COA should issue.

Justice Rehnquist dissenting: Low intelligence does not
necessarily create the two edge sword of increasing the like-
lihood that the jury would find the defendant to be a future
danger, and therefore, the jury was able to do what the con-
stitution requires, give some effect to the mitigating evi-
dence through the special issues.

Justice Scaliaand Thomasdissenting separ ately: Because
unchanneled discretion cannot be reconciled with the
Furman principle that death penalty schemes be narrowly
tailored to avoid the arbitrary infliction of death, the Lockett
Doctrine, permitting theintroduction of awide range of miti-
gating evidence, commands no stare decisis and should be
overruled.

Schirov. Summerlin,
124 S.Ct. 2519 (Jun. 24, 2004)

(Scaliafor the Court; Breyer, joined by, Stevens, Souter, and
Ginsburg dissenting)

(Ring v. Arizona is not retroactive)

InRing v. Arizona, 536 U.S. 584 (2002), the Court held that “a
sentencing judge sitting without a jury, [may not] find an
aggravating circumstance necessary for imposition of the
death penalty.” Summerlin, a pre-AEDPA case, deals with
whether Ring should be applied retroactively to cases that
had already becomefinal under Teaguev. Lane, 489 U.S. 288

Continued on page 22
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(1989). A decision becomes final when direct appeal pro-
ceedings reach a conclusion by either the denial of certio-
rari on direct appeal or when the statute of limitations for
filing a petition for awrit of certiorari has expired. Under
Teague, new rules are applied retroactively to a case on col-
lateral review only when theruleiseither 1) substantive, or
2) a“watershed” rule of criminal procedure.

Ringisnot substantive: Substantiverulesof criminal proce-
dure “include decisions that narrow the scope of a criminal
statute by interpreting its terms, as well as constitutional
determinationsthat place particular conduct or persons cov-
ered by the statute beyond the State’s power to punish.”
These “rules apply retroactively because they necessarily
carry asignificant risk that a defendant stands convicted of
an act that the law does not make criminal or facesa punish-
ment that the law cannot impose upon him.” Ring is not
such arule becauseit reliesentirely on the 6th Amendment,
which has nothing to do with the range of conduct a State
may criminalize. . .. Therange of conduct punished by death
[] wasthe same before Ring as after.” Thus, thereisadiffer-
ence between making a certain fact essential to the death
penalty, which is substantive, and requiring the jury to find
that fact. Thelatter, which Ring requires, is procedural be-
cause it “alocates decisionmaking authority.”

Ringisnot a“watershed” ruleof criminal procedure: A
“watershed” rule of criminal procedureisarulethat “with-
out which the likelihood of an accurate conviction is seri-
ously diminished,” an extremely narrow class for which no
new rule hasyet to fulfill. In determining whether anew rule
isa“watershed” rule, thefocus must be on whether “thereis
an ‘impermissibly largerisk’ of punishing conduct the law
does not reach.” Because many reasonable minds disagree
over whether juries are better factfinders and because the
6th Amendment jury trial right was not retroactively applied
tothe states, judicial factfinding does not diminish the accu-
racy of aconviction seriously enough to make Ring awater-
shed rule of criminal procedure.

Breyer’sdissent (Teague should not applyin capital cases):
Breyer dissents on the grounds that “the 8th Amendment
demands the use of a jury in capital sentencing because a
death sentence must reflect a community-based judgment
that the sentence constitutes proper retribution, and a jury
is significantly more likely than the judge to ‘express the
conscience of the community on the ultimate question of life
or death.”” Breyer also argues that Teague should be over-
ruled when it comes to capital cases because 1) “a death
sentence is different in that it seems to be, and it is, an
entirely future event — an event not yet undergone by [the]
prisoner” and, 2) ordinary finality interests should be val-
ued lesswhenlifeisontheline, particularly since collateral
proceedings in death penalty cases may carry on for many
years.!

Beard v. Banks,
124 S.Ct. 2504 (June 24, 2004)

(Thomasfor the Court; Stevens, Souter, Ginsburg, and Breyer
dissenting)

(Mills v. Maryland is not retroactive)

InMillsv. Maryland, 486 U.S. 367 (1988), the Court held that
a capital sentencing scheme cannot require juries to disre-
gard mitigating factors not found unanimously. Banksdeals
with whether Mills should be applied retroactively to cases
that had already becomefinal under Teaguev. Lane, 489 U.S.
288 (1989). The court first elaborates on the meaning of
Teague, then lays out the requisite analysis under Teague
for analyzing whether a rule applies to cases on collateral
rule, and finally holds that Millsis anew rule that does not
fall within the exceptionsto Teague.

The meaning of Teague: “Teague's nonretroactivity prin-
ciple acts as a limitation on the power of federal courts to
grant habeas relief to state prisoners. That is why federal
habeas corpus courts must apply Teague before the consid-
ering the merits of a claim, whenever the State raises
[Teague].” Thus, Teague “ protects not only the reasonable
judgments of state courts but also the States' interest in
finality quiteapart fromtheir courts.” Consequently, acourt’s
practice of declining to apply waiver principles in capital
cases not render cases non-final for Teague purposes.

The Teague analysis. “Under Teague, the determination
whether a constitutional rule of criminal procedure applies
toacaseon collateral ruleinvolvesathree-step process:” 1)
“the court must determine when the defendant’s conviction
became final;” 2) the court “must ascertain the legal 1and-
scape asit then existed, and ask whether the Constitution as
interpreted by the precedent then existing, compelstherule’
(i.e.istherulenew); and, 3) “if theruleis new, the court must
consider whether it fallswithin either of the two exceptions
to nonretroactivity,” — rulesforbidding punishment of cer-
tain conduct or “prohibiting a certain category of punish-
ment for a class of defendants because of their status or
offense,” and “watershed rules of criminal procedureimpli-
cating the fundamental fairnessand accuracy of the criminal
proceeding.”

Millsis not a “watershed” rule: In order to be a “water-
shed” rule of criminal procedure, the rule must have the
“primacy and centrality” of Gideon v. Wainwright, 372 U.S.
335 (1963) (granting defendantstheright to counsel). Mills
isnot such acase. It appliesnarrowly and “worksno funda-
mental shift in [the] understanding of the bedrock proce-
dural elements,” even though it “ removes some remote pos-
sibility of arbitrary infliction of the death sentence.”

Millsisa“new” rule: Thereasonable jurist test, an objec-
tivetest for which the presence of actual disagreement among

22



THE ADVOCATE

\olume 26, No. 6 November 2004

jurists does not conclusively establish a rule’s novelty,
provesthat Millsisa“new” rule. Each caserelied onin Mills
considered only obstructions to the sentencer’s ability to
consider mitigating evidence. Thus, as the 4 dissenting
justices in Mills pointed out, Mills represents a shift in fo-
cusfrom the Lockett requirement that the defendant must be
allowed to present any evidence about the character or record
of the defendant or the circumstances of the offense that
mitigate towards alesser punishment to afocus on theindi-
vidual juror. Because reasonable jurists (such as the dis-
senting justicesin Mills) differed asto whether Lockett com-
pelled Mills, particularly since Mills governs how the
sentencer considers evidence not what evidence it consid-
ers, Millsisanew rule of criminal procedure.

Sevensdissenting (joined by Souter, Ginsburg, and Breyer):
Millsisnot a“new” rule becauseit represents a straightfor-
ward application of the principlethat the 8th and 14th Amend-
ment prevents sentencing schemesthat allow the death pen-
alty to be wantonly and freakishly imposed. This bedrock
principleisviolated when asystem allows onevotein favor
of death to outweigh 11 infavor of life.

Souter dissenting (joined by Ginsbur g): Equating therea-
sonablejurist test with Teague “ gives too much importance
to the finality of capital sentences and not enough to their
accuracy.”

SIXTH CIRCUIT COURT OF APPEALS

Workman v. Bell,
Nos. 04-6037/6038 (6th Cir. Sept. 20, 2004)

Affirming stay of execution granted by the federal district
court pending the Sixth Circuit’sruling in Abdur’ Rahman v.
Bell, which will decide whether all 60(b) motionsfiled by a
criminal defendant should be treated as a habeas petition.?

Hicksv. Collins,
2004 WL 2049966 (6th Cir. Sept. 15, 2004)® (death sen-
tenced affirmed)

Standard of review: Becausethiswasapre-AEDPA case,
the court reviewed the district court’srefusal to grant awrit
of habeas corpus de novo, but reviewed the district court’s
factual findingsfor clear error.

I AC of appellatecounsel isprocedurally defaulted: Afour
part test is used to determine whether aclaimisprocedurally
defaulted: 1) the court must determine that there is a state
procedural rulewith which the petitioner failed to comply; 2)
the court must determine whether the state courts actually
enforced that state procedural rule; 3) the state procedural
rule must have been an adequate and independent state
procedural ground upon which the state could rely to fore-
closereview of afederal constitutional claim; and, 4) if the
court has determined that a state procedural rule was not

complied with and that the rule was an adequate and inde-
pendent state ground, then the petitioner must demonstrate
that the therewas cause for hisfailureto follow therule and
that actual prejudiceresulted from the alleged constitutional
error. Under thistest, Petitioner’s| AC of appellateclaimis
found to be defaulted. Ohio law bars IAC of trial counsel
claims not asserted on direct appeal only when the defen-
dant isrepresented by different counsel. Because Petitioner
had the same counsel on direct appeal, hisIAC at trial claims
are not defaulted, but his IAC claims of appellate counsel
are defaulted because Petitioner failed to comply with Ohio
law requiring that | AC of appellate counsel claimsberaised
in amotion to reconsider the direct appeal .*

Improper prosecutorial argument wasnot fundamentally
unfair: In determining whether a prosecutor’s statements
“soinfected thetrial with unfairnessasto maketheresulting
conviction a denial of due process,” a court looks to four
factors: 1) thelikelihood that the remarkswould mislead the
jury or prejudice the accused; 2) whether the remarks were
isolated or extensive; 3) whether the remarks were deliber-
ately or accidentally presented to the jury; and 4) whether
other evidence against the defendant was substantial. Un-
der this standard, none of the prosecutor’s comments re-
quiresreversal.

Message to community argument: The commentsthat “itis
time you sent a message to the community” and “the people
in the community have the right to expect that you will do
your duty” were not calculated to incite the passions and
prejudices of the jurorsand arguably were proper references
to the need to punish guilty people.

Prosecution Reviewing all mitigating factorslistedin stat-
uteincluding ones not raised at trial: Although thisisim-
proper because it impermissibly focused attention on the
absence of mitigating factors, Petitioner suffered no preju-
dice because there is no reasonable probability that the er-
ror effected the outcomein light of the nature of the crimes,
thelack of mitigating factors, and the overwhelming balance
of valid aggravating factors.

Caldwell argument and religious references. Because a
juror “should not feel less responsible, or more free to err,
because of abelief that its decision to impose death will not
have effect unless others later confirm the decision,” it is
constitutionally impermissible to rest a death sentence on a
determination made by a sentencer who has been led to
believethat the responsibility for determining the appropri-
ate sentence rests elsewhere. Casting thejury’sdecision as
a“recommendation” does not violate thisrule becauseit is
not an inaccurate statement of Ohio law, which requires a
separate post-recommendation finding by the trial judge.
Similarly, identifying Petitioner, people of Ohio for authoriz-
ing the death penalty, and “fate, God, a deity or something

who has determined that there will be ajust punishment for
ontinued on page 24
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this man,” as the being responsible for a death sentence
doesnot improperly shift thejury’sresponsibility. Although
the “God” comment is problematic on separate religious
grounds, each of these statements were isolated comments
that were not likely to cause the jury to feel a diminished
sentencing responsibility, particularly in light of the court
instructing thejury that counsel’ s argument is not evidence.

Failureto introduce mitigating evidence of Petitioner’s
childhood abuse: Trial counsel wasnot ineffectivefor fail-
ing to introduce mitigating evidence and for not calling some
sort of expert instead of relying on the testimony of
Petitioner’s mother and six former co-workers. Thisisfor
two reasons: 1) Petitioner was uncooperative and never com-
municated any history of abuse to his counsel; and, 2) the
evidence that Petitioner engaged in homosexual activity
would have been unfavorable to defense counsel and there-
fore, defense counsel made a tactical decision to keep po-
tentially damaging evidence out.

Victim Impact Statementswerenot improper: The court
held that victim impact evidence at the guilt phase of acapi-
tal trial isalogical extension of the United States Supreme
Court’s precedent permitting victim impact evidence at sen-
tencing. At the guilt phase, the prosecutor told the jury that
one victim was five years old and the other victim was a
cripple. Inclosing argument, the prosecution asked thejury
to imagine what went through the victim's minds. These
statements were not prejudicial because it was not “so pro-
nounced and persistent” that it “ permeated the entire atmo-
sphere of thetrial.”

NoBradyviolation for failingtodiscloseinculpatory state-
mentsby Petitioner: No violation becausethereisno evi-
dence that the prosecution knew of Petitioner’s statements
beforetrial, and since Petitioner allegedly uttered the state-
ments, he knew whether he made the statements and could
have advised counsel accordingly.

Workman v. Summers,
2004 WL 2030051 (6th Cir. Aug. 31, 2004) (unpublished)

Clemency: Although death row inmates do not have acon-
gtitutional right to clemency proceedings, “some minimal
procedural safeguards do apply to clemency proceedings
regardless of whether the power to grant clemency issolely
entrusted to the executive.” Judicial review is limited to
determining the existence of these procedures, but interven-
tion may be necessary if “astate official flipsacoin to deter-
mine whether to grant the prisoner clemency or if the state
arbitrarily denies the prisoner access to its clemency pro-
cess.”

Williams v. Bagley,
2004 WL 1800647 (6th Cir. Aug. 13, 2004)°
(death sentence affirmed)

Standard of review: Thecourt’sdiscussion of theAEDPA's
limitation on relief mirrored Baze, supra, with two additional
statements: “when a district court bases its decision on a
transcript from the petitioner’s statetrial, and thus makes no
credibility determinations or other apparent findings of fact,
the district court’s factual findings are reviewed de novo”
and, state court decisions can rely on clearly established
federal law without citing Supreme Court cases, or even evinc-
ing an awareness of the Supreme Court cases, “so long as
neither the reasoning nor the result of the state-court deci-
sion contradicts them.”

A claim of ineffective assistance of counsel must be pre-
sented to the state courts as an independent claim before it
may be used to establish cause for a procedural default.

Unidentified evidence cannot satisfy thefundamental mis-
carriage of justice exception to procedural default: The
fundamental miscarriage of justice exception is“opento a
petitioner who submits new evidence showing that a consti-
tutional violation has probably resulted in the conviction of
onewho isactually innocent.” Actual innocence, however,
is “not itself a constitutional claim, but instead a gateway
through which a habeas petitioner must pass to have his
otherwise barred constitutional claim considered on the
merits.” A petitioner must show by clear and convincing
evidence that it is “more likely than not that no reasonable
juror would have convicted himinlight of the new evidence’
or found him eligiblefor the death penalty. Petitioner failed
to satisfy this standard because the evidence of guilt is
strong and the evidence that should have presented at trial
isnot identified.

No abuseof discretion in denyingarequest for an eviden-
tiary hearing: Inorder to obtain afederal evidentiary hear-
ing, a petitioner must specify which claims warrant an evi-
dentiary hearing and what could be discovered through an
evidentiary hearing. Petitioner’srequest for an evidentiary
hearing to show that IAC serves as cause for any proce-
dural default does not satisfy this standard.

No abuseof discretion in denying discovery: Discoveryin
federal habeas cases is only available upon a showing of
“good cause,” which means specific allegations before the
court show reason to believe that the petitioner may, if the
facts are fully developed, be able to demonstrate that he is
entitledtorelief. Petitioner’smany discovery requestsfailed
because Petitioner 1) did not show how the requested evi-
dence would establish prejudice; 2) did not specify which
claims would be advanced by the requested materials; and,
3) did not show how the material would advance the IAC
cdam.
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Automatic death penalty jurorsdid not sit on Petitioner’s
jury: A potential juror that says she probably would vote
for the death penalty if there was any remote chance of
parole was qualified to serve because she stated that she
could follow the law and impose a life sentence if the state
did not prove that the aggravating factors outweighed the
mitigating factors.

Juror Misconduct/Bias: The court discussed the appli-
cablelaw in detail. Therightto atrial by animpartia jury
means that the presence of even one biased juror deprivesa
defendant the right to an impartial jury. An adequate voir
dire to identify unqualified jurorsis essential to this right.
“Because the preservation of the opportunity to prove ac-
tual biasisaguarantee of adefendant’sright to animpartial

jury,” questions directed at potential bias, such as ques-
tions about racial bias, are constitutionally compelled. A
trial court’s refusal to ask constitutionally compelled ques-
tions requires reversal. Qualified jurors, however, do not
haveto betotally ignorant of the facts. When faced with an
allegation of bias, the issue becomes*“did ajuror swear that
he could set aside any opinion he might hold and decide the
case on the evidence, and should the juror’s protestation of
impartiality have been believed.” |If theallegation of biasis
based on an extrinsic influence (media attention and news-
paper articles) having reached the jury and having the po-
tential to taint the jury, “clearly established Supreme Court
precedent requires that the trial court take steps to deter-
minewhat the effect of such extraneousinformation actually
wasonthejury.” Generaly, thisissatisfied if the potentially
biased juror “attests that he can set aside any information
he has obtained and render a verdict based on the evidence
presented in court.” But, whenthebiasisbased onajuror’s
non-disclosure during voir dire, anew trial isrequired when
1) ajuror failed to answer honestly a material question on
voir dire; and, 2) a correct response to the question would
have provided avalid basisfor achallengefor cause. Delib-
erate concealment on voir dire may but need not giveriseto
aninference of bias. Only motivesfor concealing informa-
tion that affect ajuror’s impartiality merit disqualification.
Otherwise, apetitioner must show actual bias. Atria court’s
finding of impartiality isafactual determination entitledtoa
presumption of correctness, overturned only for manifest
error. Here, ajuror who denied knowledge of the case during
voir dire told another juror that the case was from Young-
stown and involved drugs. Because, the record did not
establish that the juror deliberately concealed information
on voir dire, and concealment does not automatically give
rise to a presumption of bias, the juror’s concealment alone
does not prove that the state court unreasonably determined
that the juror was not biased. The fact that source of the
biaswas mediareportsalso did not merit disqualification of
thejuror. Theinformation she knew consisted of elemental

facts which would have been learned during trial anyways,
meaning that knowledge of the reports did not engender a
bias. Because therewas no reason to believethat thejurors

minimal knowledge of the case created an actual bias, the
trial court was not required to conduct a colloquy of the
juror.

I ssues expressly not addressed by the Court: 1) whether
there is a constitutional right to counsel when applying to
reopen an appeal based on ineffective assistance of appel-
late counsel; and, 2) is an application to reopen that appeal
part of the direct appeal ?

Merritt dissenting: Would reverse based on the life and
death qualification, and also advocates overruling prece-
dent that requires excluding potential jurors who strongly
oppose the death penalty, because “when those who disfa-
vor the death penalty are excluded and strong death penalty
proponents who would [] impose it are included, the death
penalty becomes the inevitable result.”

King v. Bell,
2004 WL 1724551 (6th Cir. Aug. 3, 2004)
(granting equitable tolling)

Delay caused by the State: Because of adelay in the tran-
scribing of voir dire, the federal district court granted an
additional fifteen daysto filethe habeas petition (state agreed
to this), which meant the petition was due after the one
statute of limitationsfor filing ahabeas petition had expired.
Once the petition was filed, the State moved for summary
judgment, which was granted after the district court decided
not to equitably toll the statute of limitations.

Sandard for reviewing decision not toapply equitabletoll-
ing: A decision not to apply equitabletolling isreviewed de
novo under thefollowing factors: “ 1) lack of actual notice of
thefiling requirement; 2) lack of constructive knowledge of
filing requirement; 3) diligence in pursuing one'srights; 4)
absence of prejudice to the defendant; and 5) a plaintiff’s
reasonableness in remaining ignorant of the notice require-
ment.” Although each equitable tolling case must be con-
sidered on acase by case basis, when ignorance of thefiling
requirement is not at issue, the inquiry must focus on dili-
gencein pursing rights and ignorance of the effect of delay,
for which in the habeas context, the State must provide evi-
dencethat isrelevant to an equitabletolling inquiry. Each of
these factors favors granting equitable tolling in the instant
case.

Equitabletollingwasappropriate: “ Only thegovernment’s
failure to produce the voir dire transcripts prevented [ peti-
tioner] from complying with the court’s original scheduling
order.” Thedistrict court chose to accommodate the State’'s
delay by granting amodified scheduling order, whichin es-
sence, equitably tolled the statute of limitations. Under these
circumstances, the defendant cannot be held responsible
meaning that equitable tolling must be applied because

“[o]therwise, the government could prevent any defendant
Continued on page 26
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from filing atimely claim simply by failing to producerel-
evant evidence in areasonable period, agreeing to a court-
approved extended filing schedule, and then sandbagging
him with a statute of limitations defense.”

Equitabletallingissuesexpresdy not reached by the Court:
1) whether anotice of intent to fileapetition for habeasrelief
is sufficient to satisfy statute of limitations regquirements;
and, 2) whether agreement to a particular briefing schedule
constitutes an implicit waiver of a statute of limitations de-
fense.

Thompson v. Bell,
373 F.3d 688 (6th Cir. June 23, 2004)

(using inherent equitable powers to expand the record):
During federal habeas proceedings, the state failed to in-
clude the deposition of aphysician as part of its motion for
summary judgment. Subsequently, habeas counsel made a
rule 60(b) motion in the district court asking to include the
deposition as part of the record. Habeas counsel also sub-
mitted the deposition to the Sixth Circuit as part of amotion
to hold the appeal in abeyance pending disposition of the
Rule 60(b) motion. The Sixth Circuit, however, refused to
consider the deposition, believing itself to be bound by the
record created by the district court, and upheld the district
court’s grant of summary judgment in favor of the state.
Upon further review of the record, conducted sua sponte, it
became clear that the facts adduced in the deposition sup-
ported granting the writ of habeas corpus, because it was
the only evidence showing that the petitioner suffered from
mental illness at the time of the crime. Accordingly, the
court, on its own motion, vacated its own order upholding
the grant of summary judgment, reversed the district court,
and remanded for further proceedings.

Federal Ruleof Appellate Procedure 10(e) doesnot provide
groundsfor expanding therecord: Although Rule 10(e) al-
lows corrections of the appellate record to include matters
omitted or misstated through error or accident, the rule does
not allow the inclusion of material not considered by the
district court.

Inherent power toreconsider own opinion allowsexpanding
therecord: “Although a court of appeal s should withdraw
an aready-issued mandate only to prevent a miscarriage of
justice,” the court’s*inherent power to reconsider [its] opin-
ion prior to theissuance of the mandate” allowsthe court to
“supplement the record on appeal, where the interests of

justicerequire.”

Judge Suhrheinrich concurring: Judge Suhrheinrich goes
through great lengths explaining the facts of the case and
how he reached the conclusion that the deposition required
granting the writ of habeas corpus. Suhrheinrich also notes

that the requirements for filing a successor habeas petition
do not need to be satisfied because the matter is before the
court on its own motion. But, even a successor habeas
petition is not barred under these circumstances because
the petition is premised upon fraud upon the court.®

Sowell v. Bradshaw,
372 F.3d 821 (6th Cir. June 23, 2004)

(reversing the district court’s grant of habeas relief be-
cause petitioner did not demonstrate that his jury trial
waiver was not knowing and intelligent or that his counsel
was ineffective in advising him to waive a jury trial).

Standard of review: Sincethiswasapre-AEDPA case, the
court conducted de novo review of the district court’slegal
conclusionsin granting awrit of habeas corpus, and factual
finding review under the clearly erroneous standard. Fac-
tual findings are entitled to a presumption of correctness,
but this presumption does not apply to mixed questions of
law and fact or questions of law, which arereviewed de novo.

Exhaustion and Procedural Default: “ The doctrine of ex-
haustion requiresthat aclaim be presented to the state courts
under the sametheory inwhichitislater presentedin federal
court. If the difference is merely a variation in the legal
theory, rather than adifferent legal claim, the petitioner has
exhausted hisclaim. Procedural default isadefensethat the
Stateis obligated to raise and preserveif it s not lose to the
right to assert the defense thereafter. . . . Nonetheless, this
court may consider anewly-raised default argument if it show
wishes.” In light of the serious consequences (death sen-
tence) facing the petitioner, this Court chooses not to con-
sider unpreserved claims of procedural default. Accordingly,
because each claim of procedural default either 1) was not
raised below; 2) was waived when the state failed to object
to the testimony supporting the allegedly defaulted claim;
or 3) was not defaulted (IAC —ury waiver claim properly
raised below when entitled that waiver not knowing and
intelligent because of counsel’s advice to petitioner), the
state’'s procedural default arguments must fail.

Expansion of the Record and Evidentiary Hearing: The
Court reiterated its holding in Abdur’ Rahman v. Bell, 226
F.3d 696 (6th Cir. 2000), that where evidence on the same
issue was presented in state court, the cause and prejudice
requirement has to be met for petitioner to be entitled to a
hearing, but “the district court nonetheless has inherent
authority to hold an evidentiary hearing even if petitioner is
not entitled to one.””

Mergingthevalidity of thewaiver of therighttoajurytrial
with counsel’s ineffectiveness for not properly advising
petitioner on hisright to ajury trial: Because no legal
precedent supports commingling thetwo claims, the district
court should have considered each claim separately on the
merits.
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Petitioner’ swaiver of ajury trial wasknowing and intelli-
gent: Although the legal question of whether awaiver of a
jury trial wasknowing, intelligent, and voluntary isreviewed
de novo and not presumed from a silent record, the burden
of demonstrating that the waiver was not valid is on the
defendant. While capital cases require a more extensive
colloquy than other cases, colloquies concerning waiving a
rightto ajury trial arenot constitutionally required. Accord-
ingly, the district court erred in ruling that the trial court’s
colloquy wasinsufficient (individually or cumulatively) for
failing to inquire whether anyone promised petitioner any-
thing in return for waiving ajury trial, and failed to reflect
that petitioner understood: 1) that the judge alone decides
guilt or innocenceif jury waived; 2) that jury iscomposed of
twelve people; 3) that he may participate in selecting the
twelvejurors; 4) that any verdict rendered by the jury must
be unanimous; and, 5) that a jury waiver would still leave
him eligible for a death sentence. Furthermore, despite
Petitioner’s now intelligence, there is no evidence in the
record showing that petitioner believed that the three judge
panel could not impose a death sentence. If such evidence
existed, the result may be different because believing that a
three judge panel could not impose a death sentence and
believing that they would not impose a death sentenceis a
significant difference with the latter addressing a mistake of
law.

Counsdl wasnot ineffectivefor advising petitioner towaive
ajurytrial: Becausel AC claimsare mixed questions of law
and fact, both the state and federal court determinations are
reviewed de novo. Under this standard, trial counsel was
not ineffective because 1) counsel discussed the waiver at
length with Petitioner; and, 2) Petitioner trusted counsel and
decided to waive a jury trial solely because of counsel’s
recommendation.

Judge M oor e dissenting: Moore would uphold the district
court’sgrant of habeasrelief because he believed that, given
Petitioner’s mental infirmities and the scant colloquy, Peti-
tioner did not understand the difference between ajury trial
and abench tria

Bazev. Parker,
371 F.3d 310 (6th Cir. June 9, 2004) (denying habeas re-
lief)®

Sandard of Review: When reviewing the denial of habeas
relief, the district court’slegal conclusions are reviewed de
novo, and it factual findings under aclearly erroneous stan-
dard. TheAnti-Terrorism and Effective Death Penalty Act
(applies to this case) prevents the grant of relief on any
claim adjudicated in state court unless the adjudication of
the claim 1) “resulted in a decision that was contrary to, or
an involved an unreasonable application of, clearly estab-
lished federal law, as determined by the United States Su-
preme Court; or 2) resulted in a decision that was based on

an unreasonable determination of the facts in light of the
evidence presented in the State court.” “Contrary to” means
the “state court arrives at a conclusion opposite to that
reached by the Court on a question of law, or if the state
court confronts facts that are materially indistinguishable
from a relevant Supreme Court precedent and arrives at a
result opposite to the Court’s decision.” “Unreasonable ap-
plication” means the state court “correctly identifies the
governing legal standard but applies that standard in an
objectively unreasonable, as opposed to merely incorrect,
manner.” State findings of fact are presumed to be correct
until rebutted by clear and convincing evidence. And, “re-
view isconducted in light of thelaw asit existed at thetime
of the final state court decision, unless an intervening con-
stitutional decision announces awatershed rule of criminal
law with implicationsfor the fundamental fairnessof thetrial
proceeding.”®

Counsel wasnot ineffectivefor negligently omittingacor -
rectional officer from thelist of peremptory challenge: The
court reviewed this procedurally defaulted claim because
the Kentucky Supreme Court reviewed the claim onitsmer-
its, albeit in summary fashion, and because the Common-
wealth waived procedural default by not raising it in the
court below. Nonetheless, the court denied this claim be-
cause no plausible argument for prejudice can be made since
eleven jurors (including the correctional officer) were neu-
tral on the death penalty, while one leaned against the death
penalty and two leaned in favor of it.

Right to present adefenseand EED instruction: Thetrial
court’s refusal to allow Petitioner to base his defense on a
feud with hiswife’ sfamily (including shooting at Petitioner)
because the two victims were not directly involved in the
family altercation and Petitioner did not have a contentious
relationship with either of the victims, did not deprive Peti-
tioner of his constitutional right to present witnessesin his
own defense. Thisright, however, is subject to state rules of
procedure and evidence designed to assure both fairness
and reliability. “Only if ‘an evidentiary ruling is so egre-
giousthat it resultsin adenial of fundamental fairness does
it...violatedueprocess.”” Toobtainan EED instruction, a
defendant must produce “some definitive, non-speculative
evidencethat the onset of the extreme emotional disturbance
was caused by atriggering event.” A triggering event “ may
extend over a period of time, but its onset must be sudden
and its effects uninterrupted.” That is where Petitioner’s
argument fails. He pointsto no “isolated event in that con-
flict that could have caused himto lose temporary control of
sense of right and wrong.”

Not being allowed totell jury of current prison sentenceto
be served consecutively: Thetrial court did not err in refus-
ing to inform the jury about Petitioner’s sentence for afire-
arms conviction, which was on appeal, because if the jury

considered the consecutive sentence for the firearms con-
Continued on page 28
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viction as mitigation and that sentence was overturned, the
jury’s sentencing decision would have been based on afalse
premise.

Coledissenting: Kentucky law imposesno categorical limi-
tation on the types of events that may trigger EED, and a
triggering event must be measured from the perspective of
the defendant. Whether anon-final sentenceismitigating is
the type of inquiry that should be |eft to the jury.

KENTUCKY SUPREME COURT CASES®

Quarelsv. Commonwealth,
2004 WL 1906842 (Ky. Aug. 26, 2004)

The court held 1) that an aggravating factor that duplicates
one of the underlying offenses does not constitute double
jeopardy (first degree arson conviction and arson
aggravator), and 2) that thereisno error in refusing to allow
testimony by appellant’s boyfriend concerning the effect a
death sentence would have on appellant’s children because
the testimony presumably would not have been relevant to
appellant’s character. The court, however, notes that the
testimony was not preserved by avowal, thereby prevent-
ing the court from determining the exact nature of the
boyfriend’s testimony.

Keller, concurring: Evidence of the effect the death penalty
would have on children clearly is “evidence in support of
leniency” and therefore is admissible under K.R.S. section
532.055, whichisapplicableto capital cases.’

Sherroan v. Commonwealth,
2004 WL 1906188 (Ky. Aug. 26, 2004)

After noting that the Kentucky Supreme Court is the only
court that has held that a juror is disqualified if the juror
cannot consider the minimum authorized sentence for the
indicted offense, the court held that asking potential jurors
how they would weigh specific mitigating circumstances or
the penalty range for lesser included offenses would ignore
well settled law that it isimpermissibleto ask voir dire ques-
tions designed to commit jurorsto certain theories. Thelaw
only requiresthat juriesbeinstructed to consider mitigating
circumstances supported by federal law.

Endnotes

1. This means there are currently four votes to overturn
Teague at least in capital cases.

2. Rule 60(b) is commonly used to attack the validity of the
adjudication of the federal habeas corpus proceedings based
on claims such as fraud, or new evidence.

3. In addition to the claims discussed below, the court de-
nied thefollowing claims: 1) IAC for failing to consult with
and obtain an expert on the effects of cocaine on the human

body; 2) denial of animpartial jury by permitting peremptory
challenges on jurors who opposed the death penalty; 3) that
it was improper for the prosecution to comment that
Petitioner’s mitigation statement was unsworn; 4) that the
prosecutor implied Petitioner’s guilt by over emphasizing
the importance of the indictment; 5) the prosecutor told the
jury that thetrial court did not believe Petitioner’sintoxica-
tion or insanity defenses; 6) prosecutor suggesting that
defense counsel had no doubt that Petitioner was guilty
(denied because defense counsel said the evidence would
show he committed these dastardly acts); 7) prosecution’s
practice of using investigators to conduct record checks of
thejurors (denied because of overwhelming evidence of guilt
and no evidence showed that record checks conducted in
violation of state or federal law); 8) IAC for referring to
Petitioner’s crimes as “ dastardly” and “heinous’ (denied as
tactical decision); 9) IAC for commenting that Petitioner
would not be eligible for parole for 80 years; 10) IAC for
commenting that “there is a special hell in Dante for those
righteous people that have to mete out justice”; and, 11)
IACfor failing to object to the prosecution’s comment about
recidivism. Because of the number of casesin this update,
the dissenting opinion is not discussed.

4. Thefailureto properly raisean IAC on direct appeal claim
could result in a court finding cause to excuse the default,
but ruling that the underlying claim was not presented for
review on the merits. In order to preserve an IAC on direct
appeal claim, counsel must 1) assert IAC as cause and preju-
diceto excusethe procedural default; 2) assert direct appeal
counsel’s ineffectiveness as an independent claim (either
for not raising a claim on direct appeal or incompetence in
preparing, drafting, or filing the direct); and, 3) if theclaimis
based on trial counsel’s conduct, assert trial counsel’s inef-
fectiveness as an independent claim.

5. In addition to the claims discussed below, the court also
held that: 1) AEDPA applies to convictions that predated
AEDPA; 2) challenges to electrocution are moot because
lethal injection is now the sole method of execution; 3) re-
quiring a sentence of death when the aggravating factors
outweigh the mitigating factors does not create amandatory
death penalty; 4) requiring that any report generated be-
cause of adefendant’s request for a pre-sentence investiga-
tion or amental health evaluation be submitted to the jury
doesnot violate the 6th or 14th amendments; 5) prosecutorial
discretion in the indicting decision does not allow the arbi-
trary and discriminatory imposition of the death penalty; 6)
establishing proportionality review does not create a con-
stitutionally protected liberty interest under the due pro-
cess clause; 7) resjudicatais an adequate and independent
state ground for barring habeas review of constitutional
claims even if the state post conviction system does not
provide adequate discovery; 8) the contemporaneous ob-
jection rule isindependent of federal law; 9) plain error re-
view by an appellate court constitutes enforcement of the
contemporaneous objection rule; a general allegation of
prosecutorial misconduct without raising the specific theo-
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ries underlying the alegations does conform with the ex-
haustion requirement that “a claim be presented to the state
courtsunder the sametheory inwhichitislater presented in
federal court”; The court also summarily disposed of many
other constitutional challengesto Ohio’scapital punishment
scheme.

6. Thissuggeststhat procedurally defaulted claimsor previ-
ously raised claims can be raised in a second habeas peti-
tion without being subject to the strict constraints of the
Anti-Terrorism and Effective Death Penalty Act, if the
premisefor the claim was known to be inaccurate by one of
the parties, even if the inaccuracy could have been discov-
ered by duediligence (i.e., acase wherethe state hasrepeat-
edly claimed that it hasturned over all Brady material, which
defense counsel later discover to be inaccurate).

7.There are many other grounds for which afederal eviden-
tiary hearing may be granted. See (Michael) Wiliams v.
Taylor, 529 U.S. 420 (2000).

8. In addition to the claims discussed herein, the court also
denied the following claims: 1) a challenge to Kentucky’s
rulerequiring S multaneous exercise of peremptory challenges
(court held the claim is beyond the court’s jurisdiction to
review because it stemsfrom the application of state proce-
dural rules); 2) thefailureto excuse ajuror whose brother-in-
law was, on occasion, petitioner’sjailer (court held that this
isnot grounds for automatic exclusion and petitioner failed
to show any express bias by this juror); 3) the failure to
excuse ajuror whose sister-in-law was murdered (court held
that statement that juror wanted to seejustice donein sister-
in-law’smurder, where the defendant was sentenced to dezth,
is not enough in itself to establish bias); 4) being forced to
use peremptory challenges on jurors who should have been
excused for cause (court held that it is not a constitutional
violation to be forced to use a peremptory strike on a juror
who should have been removed for cause); 5) denial of the
right to rebut testimony that the victimswere not aggressive
with evidence that one victim previously shot out the tires
of a suspect and asked the suspect if he would like to meet
hismaker (court held that despite petitioner’s knowledge of
these statements, the statements are subject to possible in-
terpretations and therefore, excluding the statements did
not deny petitioner hisdue processrights); 6) fair trial viola-
tion for informing the jury of the nature of Ohio criminal
chargesagainst Petitioner (court held that any error rectified
by trial court instruction that Ohio charges not relevant to
petitioner’s guilt in the present case and that petitioner of-
fered no way around the prohibition against afederal court
revisiting state court decisions); 7) jury form improperly
stated the minimum punishment as 25 years before possibil -
ity of parole when the correct number of yearswas 20 (court
held that while the opposite error on the jury form would
raise aconstitutional claim, it makes no sense that stating a
higher than possible sentence on the verdict form preju-
diced petitioner when the jury imposed adeath sentence); 8)
trial judge’s admonition regarding legal irrelevance of
petitioner’s belief that he was not wanted in Ohio violated

his constitutional rights (court held that judge only acting
responsibly in clarifying to jury that law permitsalaw officer
to arrest aperson without awarrant upon areasonabl e belief
that the person is charged with a crime in another state);
and, 9) refusal to grant an imperfect self defenseinstruction
(court held that Kentucky law requires acquittal if asuspect
resists arrest by an officer using more force than neces-
sary——an instruction that was given to the jury so when
thejury did not acquit Petitioner, they found that reasonable
force was used, therefore precluding any defense of justifi-
cation).

9. This is probably incorrect to the extent that it does not
include every rulegiven full retroactive effect by the United
States Supreme Court.

10. TheKentucky Supreme Court’sdenial of William Eugene
Thompson’s direct appeal will be discussed when the case
isfinal after ruling on the petition for rehearing. In other
Kentucky capital news, Miguel Soto’s petition for rehearing
was denied by the Kentucky Supreme Court on August 26
(case discussed in July edition), Thomas C. Bowling's peti-
tion for a writ of certiorari to the United States Court of
Appealsfor the Sixth Circuit was denied on October 4, 2004,
John Garland’s petition for a writ of certiorari to the Ken-
tucky Supreme Court was denied on October 4, 2004, Ralph
Baze's petition for rehearing before the Sixth Circuit was
denied, Thomas C. Bowling filed a petition to vacate his
death sentence due to mental retardation, and Ralph Baze
and Thomas C. Bowling havefiled acivil action challenging
the chemicalsutilized in lethal injections, inadeguate execu-
tion procedures, and the lack of training of the execution
team.

11. The court appears to have stated that the effect the
death penalty would have on individuals other than the de-
fendant, and any impact testimony that the death penalty
should not be imposed, is admissible where it mitigates to-
wards a lesser sentence and is based on the character and
record of the defendant or the circumstances of offense.
Taking thistoit logical next step, trial counsel may beinef-
fectivefor failing to investigate the death penalty viewpoints
of victim’s family membersiif it later learned that they op-
posed the death penalty for the defendant for some reason
related to the defendant or the offense.

12. Thismeansthat any potentially mitigating evidence that
does not fit the Lockett requirement for relevant mitigating
evidence (character and record of the defendant or circum-
stances of the offense) still constitutes groundsfor leniency
that would be admissibleunder K.R.S. 532.055. il

e

“The attorneyswork extremely hard keeping up with
thework,” Sexton said. “ The consequences could be
catastrophic. My job as an administrator is to keep

that ever inmind.”

Messenger-Inquirer
10-31-04

—
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FIREARMS AND BALLISTICS
WarrenAllred

“The sooner, the better” ... that old adage ringstruein many
situations. It is especialy applicable in criminal defense.
When information is obtained at the start of acase, it can do
nothing but help in the investigation. This is particularly
truein casesinvolving firearms. Many factorsplay arolein
casesinvolving agun and when information is gained early
it can play a big role in the defense. Many small bits of
information can help to piece the whole puzzle together.
Oftentimes, details provided at a preliminary hearing are
sketchy, at best. More information may be obtained later
from discovery, but much of that information may prove to
have been more useful at the start of the investigation. If
information is obtained | ater, it may be impossible to deter-
minethe accuracy of that information. Crime scenes change,
evidence may not have been collected, witness statements
may change, notes may be inaccurate. That is why it is
important to get more pieces of the puzzle as early as pos-
sible. Thefollowing isan outlineto assist with questioning
in casesinvolving the use of afirearm.

Firear ms/Ballistics Questions

» How many shotswerefired? How many shotscan be
accounted for ? (ex. If many shotswerefired, how many
holes are there in the victim or thing that was shot?)

» What typeof weapon wasused? Rifle? Shotgun?Hand-
gun? What caliber ? How many weaponswer einvolved?

» Wasaweapon recovered or wasonedescribed by the
victim/witness?

> Wasit arevolver or asemi-automatic?
***|f a weapon was recovered

.

“We are approaching that point when our public defenders
aresimply unableto perform their essential task of defend-
ing the accused due to these crushing caseloads,” said Pub-
licAdvocate Ernie Lewis, who directsthe department.

“Kentuckians want to believe that the quality of justice a
defendant gets doesn’'t depend on the money available to
pay a lawyer, Lewis said. “ These caseloads threaten that
fundamental belief,” he said.

The Kentucky Post

9-28-2004 -

¢ |f a revolver—were there any cartridges or fired
shell casings in the cylinder?

¢ |f asemi-automatic—werethere any cartridgesin
the magazine? If so, how many? How many does
the magazine hold?

* Same question for rifles and shotguns.

Y

Wereany shell casingsrecovered? If so, How many?
What caliber? Location where recovered?
¢ |f a weapon was recovered or described, did shell
casings appear to be of the same caliber?

Y

Were any projectilesrecovered? If so, How many?

Location?

e |If a weapon was recovered or described, did the
projectiles appear to match the caliber described?

Y

At what distanceweretheshotsfired?

Y

Wasthevictim’sclothing collected? If so, How wasit

collected and package?

* The clothing may be useful in distance determina-
tion.

Y

Wasa Gunshot ResidueKit performed? If so, wasone
performed on the victim? When was the kit done?
Was a test done on the victim? (ask this in cases in-
volving multiple guns or self-defense type cases)

All of these things can be important in determining the
facts of the case and confirming information received. They
may also play apart in shedding light on new factsthat may
not have been considering prior to the preliminary hearing. i

-

“[Pikeville Directing Attorney Harolyn] Howard is quick
to point out that it isn’'t the clients who suffer. Instead,
she says, it is the families of the attorneys and the attor-
neys themselves. ‘We don’t shortchange the client,” she
said. ‘What we short change is ourselves.””

Appalachian News-Express
10-08-2004

—
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6™ CirculT CASES
David Harris

Guerrerov. United States,
__F3d__,2004 WL 2002273 (6th Cir. 2004)

Appeal from Denial of Habeas Corpus

Petitioner convicted of nine charges of cocaine trafficking
and sentenced to 175 years. Petitioner’s habeas corpus
denied by district court, and he appeals to the 6" Circuit.

The sole issue on appeal is whether Petitioner was denied
his 6" Amendment right to effective assistance of counsel.
Petitioner claims that his attorney failed to communicate a
plea offer made by the government. 6" Circuit reviews the
facts determined by the district court (from an evidentiary
hearing) using the “clearly erroneous’ standard.

Thedistrict court made the factual finding that no pleaoffer
was ever made. The evidence offered by Petitioner con-
sisted of: 1) hiswife’'sclaim that Petitioner’s attorney told
her the government made an offer but that because it was
not good hewould not tell Petitioner about it, 2) trial coun-
sel could not find hisfile, and could not remember any offer
being made in the case, and despite his usua practice of
communicating all offerstotheclientit was*possible’ there
was an offer in this case, 3) Petitioner’s testimony that he
was never informed about any offer.

Evidence against Petitioner: 1) prosecutor did not believe
any dealsoffered, 2) DEA Agent, who “would’ ve been told”
did not remember any offersbeing made, 3) wife'stestimony
less credible because she only told Petitioner about this 10
years later, and memory suspect because though she re-
membered signing an affidavit for this case she couldn’t
remember if shegot it notarized.

The 6™ Circuit determined that the district court’s factual
findingsthat no pleawas offered was not clearly erroneous,
and therefore affirmed thelower court’sdenial of Petitioner’s
habeas corpus petition.

Note: The 6" Circuit commented that the district court erred
when it considered the fact that Petitioner strenuously
claimed his innocence throughout the case, as a factor in
determining whether there was an offer. Citing Griffin v.
United Sates, 330 F.3d 733 (6" Cir. 2003), the court com-
mented that a defendant is entitled to maintain innocence at
all times, and therefore repeated declarations of innocence
were not dispositive on the issue.

Lordi v. I shee,
___Fdd , 2004 WL 2008211 (6th Cir. 2004)

Appeal from Denial of Habeas Corpus

Petitioner convicted of several chargesresulting from abuse
of public office.

Petitioner has two issues on appeal: 1) was trial counsel
constitutionally ineffective dueto a conflict of interest, and
2) was Petitioner deprived of an impartial jury due to trial
court’sdecision not to investigate an allegation of juror bias.

Trial counsel’s legal partner, bearing the same last name,
represented one of the government’s witnesses in a prior,
unrelated fel ony case which resulted in amisdemeanor guilty
pleato “falsification.” Though conflicts usually contain a
presumption of prejudice (see Culyer v. Sullivan, 446 U.S.
335(1980)), the 6™ Circuit noted that this standard wasinap-
plicable to cases of successive representations, such asthis
(see McFarland v. Yukins, 356 F.3d 688 (61" Cir. 2004)). The
state court determined that cross-examination of the gov-
ernment witness did not require counsel to disregard any of
hisdutiesto Petitioner. The 6" Circuit determined that this
finding was not erroneous, and there was no evidence that
the potential conflict due to successive representation ever
developed into actual conflict.

Asfor juror bias, defense counsel was called during trial by
an anonymoustipster who claimed that she wasamember of
the venire, and overheard an impaneled juror make the com-
ment “this guy is guilty.” When defense counsel brought
this to the court’s attention, the trial court determined that
an anonymoustip alone wasinsufficient to warrant an inde-
pendent investigation into the matter, and that further in-
quiry rantherisk of tilting thejuror toward the defense. The
court determined that Petitioner had not met his burden of
demonstrating that the lower court’s decision was objec-
tively unreasonable.

The 6™ Circuit affirmed the district court’s denial of habeas
corpusrelief.

Note, however, the dissenting judge believed that thefailure
of the trial court to permit the defense to inquire into pos-
sible juror bias, or even make any inquiry, was error, and
would have reversed.

Continued on page 32
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Wiegand v. United States,
380 F.3d 890 (6th Cir. 2004)

Habeas corpus petition filed within one year of Jones v.
United States, 529 U.S. 848 (2000), acase which limited the
scope of the federal arson statute, i.e. decriminalizing ac-
tions which had previously been considered in violation of
the statute. AEDPA requires habeas corpus petition to be
filed within oneyear from the date aright isinitialy recog-
nized by the Supreme Court and is made retroactively appli-
cable. After determining that any federal court can answer
the question of retroactivity, the 6" Circuit remands the in-
stant case back to district court for a determination as to
whether Jonesisto be made retroactively applicableto cases
such as Petitioner’s.

Cowherd v. Million,
380 F.3d 909 (6th Cir. 2004)

en banc decision by 6" Circuit Court of Appeals; overrules
Austin v. Mitchell, 200 F.3d 391 (6" Cir. 1999)

Petitioner sentenced to 104 years. After denial of direct
appeal, Petitioner files several post-conviction motions in
state court, which are ultimately unsuccessful. Finally, Peti-
tioner files habeas corpus petition in the federal court. The
habeas is dismissed as untimely. Though filed within one
year of the finality of hislast post-conviction motion, it is
argued by the state that Petitioner did not raise any federal
claimsin that motion. The section in question reads. “(2)
Thetime during which aproperly filed application for State
post-conviction or other collateral review with respect to
the pertinent judgment or claim is pending shall not be
counted toward any period of limitation under this subsec-
tion. 82244 (d)(2).”

According to Austin v. Mitchell, the “judgment or claim”
language was read to require the post-conviction motion to
address afederal issue. Thus, according to thisrationale, if
Petitioner’s last post-conviction motion did not raise any
federal issues, it would not effectively toll theAEDPA’'s one-
year statute of limitations. Theclaim herewasthat Petitioner’s
last post-conviction motion failed to raise any federa is-
sues, and therefore histimeto file a habeas cor pus petition
had run out.

After reviewing several other federal circuits’ analysesand
considering some policy arguments, the 6 Circuit Court of
Appeals overruled Austin and broadened the interpretation
of “judgment or claim” to include other actions such as post-
conviction claims seeking non-federal remedies. Theinstant
case was reversed and remanded for further consideration
inlight of the decision that itsfiling was not untimely.

Thagi v. Jenifer,
377 F.3d 500 (6th Cir. 2004)

6" Circuit reversesdistrict court’sdenial of Petitioner’sha-
beas corpus in which he challenged a determination by the
Board of Immigration Appeals that he was not a candidate
for discretionary waiver of deportation.

Petitioner pled guilty to hissecond felony in December 1995.
Asalegal resident/foreign citizen, this second felony made
Petitioner eligiblefor deportation. However, under § 212 (c)
of the Immigration and Nationality Act (“INA™), Petitioner
was eligible for adiscretionary waiver of deportability, be-
cause neither of his felony convictions were “aggravated
felonies.”

The AEDPA was enacted in 1996. It revised the eligibility
requirements for a discretionary waiver of deportability.
Among other things, the change made alienswho were con-
victed of two unconnected crimes of moral turpitude ineli-
giblefor adiscretionary waiver. In 1997, after enactment of
the AEDPA, the INS sought to deport Petitioner.

Petitioner conceded that he was eligible for deportation, but
sought relief under the discretionary waiver of deportation,
permitted under 8212 (c) of the INA at the time of hislast
conviction. Thisrelief was denied. On request for rehear-
ing, the Board of Immigration Appealscommented that Peti-
tioner wasineligiblefor a§212 (c) waiver because one of his
convictions resulted from ajury trial. The federal district
court, subsequently denied habeas corpus relief from the
BIA'sdecision.

The 6" Circuit reversed, finding that this was an unreason-
able application of Supreme Court precedent, referring spe-
cifically to the U.S. Supreme Court’s decision in INSv. S.
Cyr,533U.S.289(2001). In K. Cyr, thedefendant pled guilty
prior to AEDPA enactment to adrug crime that disqualified
him for discretionary waiver of deportation under the subse-
quent AEDPA law and the Illegal Immigration Reform and
Immigrant Responsibility Act (“|RIRA”). The Supreme Court
found that Congress had not expressly intended that this
law be applied retroactively. This found, the court moved
next to whether retroactively applying the new law would
“produce animpermissibleretroactive effect.” TheS. Cyr
court held that: “The potential for unfairnessin the retroac-
tiveapplication of IIRIRA’'s§ 304 (b) [whichrepealed INA §
212 (c)] to peoplelike Jideonwo and St. Cyr issignificant and
manifest. Relying upon settled practice, the advice of coun-
sel, and perhaps even assurances in open court that the
entry of the pleawould not foreclose § 212 (c) relief, agreat
number of defendantsin Jideonwo’'s and St. Cyr’s position
agreed to plead guilty. Now that prosecutors have received
the benefit of these plea agreements, agreements that were
likely facilitated by the aliens’ belief in their continued eligi-
bility for § 212 (c) relief, it would surely be contrary to famil-
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iar considerations of fair notice, reasonable reliance, and
settled expectations to hold that 1IRIRA’s subsequent re-
strictions deprive them of any possibility of such relief.”
Thagi at 503, (citing INSv. . Cyr, 533 U.S. at 320-24.)

Likewise, the 6th Circuit in theinstant case found noindica-
tion that Congressintended to apply the relevant portion of
AEDPA retroactively. Further, Petitioner’s second convic-
tion, the one that according to the new AEDPA law would
make him ineligiblefor adiscretionary waiver of deportabil -
ity, was obtained by guilty plea. Thus, applying the reason-
ing of . Cyr above, the 6th Circuit determined that enforc-
ing the AEDPA against Petitioner would have an impermis-
sibleretroactive effect. Thiscasewasreversed and remanded
to the district court.

Note: the court commented that had both of Petitioner’s
convictions resulted from jury trials, then according to the
1st, 2nd, 4th and 9th Circuits no impermissible retroactive
effects could be found. The court left it by stating that this
case did not contain those facts.

Millender v. Adams,
376 F.3d 520 (6th Cir. 2004)

6th Circuit AffirmsDistrict Court’s Denia of Petition of Writ
for Habeas Corpus

Petitioner convicted after jury trial of many violent crimes.
6th Circuit considersfour claimsfor relief: 1) ineffective as-
sistance of counsel, 2) trial court’sfailure to give jury spe-
cificinstructions sua sponte, 3) prosecutorial misconduct in
inappropriate argument, and 4) cumulative effect.

Applying the standard of Srickland v. Washington, 466
U.S. 668 (1984), the 6th Circuit found that Petitioner was not
denied effective assistance of counsel in any of his claims:
1) failure to move to suppress evidence from witness and
voice-identification lineups and in-court identifications in-
valid because nothing impermissibly suggestive about line-
ups and identifications; 2) failure to object to the introduc-
tion of weapons and pictures not proven to be used in the
crimeinvalid because fact that no fingerprints and not found
in his possession could have weighed in Petitioner’s favor;
3) failure to make an opening statement claim invalid be-
cause this is a “mere matter of trial tactics;” 4) failing to
reguest jury instructions on mistaken identity and impeach-
ment of witnesses by prior inconsistent statements invalid
because no prejudice shown where closing arguments cov-
ered these issues for the jury; 5) failure to object to
prosecutorial misconduct during prosecutor’s closing argu-
ment invalid because prosecutor’sremarkswere not improper;
6) faillureto call arebuttal witnessinvalid because “ rebuttal”
would have been of acollateral, non-exculpatory issue; and
7) cumul ative effect of IAC errorsinvalid because court did
not find any IAC errors.

Next, the 6th Circuit determined that thetrial court did not err
infailing to sua sponteinstruct the jury on mistaken identity
and impeachment by prior inconsistent statement. This al-
leged failure, which above was determined as non-prejudi-
cial even assuming error, failed to amount to afundamental
miscarriage of justice, and would not have added any ele-
ments to his defense.

Third, the court held that the allegedly false statements by
the prosecutor did not amount to a denial of due process,
and that there is no reason to believe that the prosecutor’s
remarks confused the jury.

Finally, as no errors were found, there could be no cumula-
tive effect.

Clinkscalev. Carter,
375 F.3d 430 (6th Cir. 2004)

6th Circuit Reverses District Court and Grants Conditional
Writ of Habeas Corpus

Petitioner convicted of murder, armed robbery, and several
other chargesrelating to ahome robbery in which aman was
killed and hiswife, who was shot three times, survived and
identified the accused. Jury elected Life Without Possibility
of Parole over death.

Petitioner’s sole meritorious claim addressed by the 6th Cir-
cuit wasthat hisattorneyswereineffectivefor failing tofile
atimely notice of intent to usean alibi defense. Upon meet-
ing with hisattorneys, Petitioner immediately informed them
that he was in another town over one hundred miles away
throughout the complete evening/morning in question. The
murder/robbery happened around 3:15 am. Petitioner told
his attorneys that he was at a friend’s house watching foot-
ball, and his girlfriend got there later in the evening. That
night, Petitioner and his girlfriend stayed at the friend's
house. Thegirlfriend slept until about 4:00 or 4:30 a.m., at
which time she nudged the sleeping Petitioner, and told him
shewasleaving. A littlelater, Petitioner went to hisfather’s
house, where he accidentally set off the alarm upon enter-
ing. He and hisfather had a conversation at approximately
5:450r 6:00am.

Petitioner’s attorneys sent an investigator to look into these
claims. The investigator, through his report and later an
affidavit, indicated that he interviewed thefather, girlfriend
and friend, and that he believed that Petitioner’s alibi was
consistent and could be corroborated through these and
possibly more witnesses.

However, Petitioner’s attorneys did not file the required no-
tice of alibi defense until the day trial was supposed to be-
gin. Due to non-compliance with the applicable Ohio stat-
ute, the trial court did not permit alibi witnesses to testify.

Continued on page 34
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Petitioner raised this as an ineffective assistance of counsel
claimin the Ohio Court of Appeals, whichispermissiblein
Ohio, though post-convictionisthe preferred route for these
claims. The Ohio Court of Appealsheld that it wasunableto
decide this issue, as it could not rule whether or not the
fallurewas some sort of trial strategy. Ohio’s Supreme Court
affirmed, and denied rehearing. The federal district court
denied habeas corpusrelief. Finally, after determining that
Petitioner met the exhaustion requirements for federal re-
view and was not procedurally defaulted, the 6th Circuit
Court of Appealsturned to the merits.

Under Srickland v. Washington, 466 U.S. 668 (1984), two
prongs must be met to prove ineffective assistance of coun-
sel. First, the attorney’s performance must be deficient, i.e.
outside the range of professional competence, and second,
there must be areasonable probability that, but for this defi-
cient performance, the result of the proceeding would have
been different.

The 6th Circuit determined that missing the alibi deadline,
especially in light of the fact that this was Petitioner’s only
defense, constituted deficient performance. The court noted
that even if this was somehow “strategy,” which seemed
unlikely, it was still unreasonable. Had counsel filed the
notice, they would have been free to abandon the defense
or change tactics, but missing the deadline precluded the
use of the defense.

The court also found prejudice. The record included an
affidavit from the father detailing the conversation he had
with Petitioner and discussing his meeting with Petitioner’s
investigator. Next, the investigator’s notes and affidavit
suggested that from early on in the representation it ap-
peared that the alibi defense could be corroborated. Next,
this was Petitioner’s only defense, which because of the
failure to file timely notice, only his own, uncorroborated
testimony was deemed admissible. Finally, the prosecution’s
case contained a notable weakness. The surviving victim,
who placed acall to 911 shortly after the shooting, told the
operator that she did not know who the assailants were. It
was only later that she “realized” that it was Petitioner, a
friend of her husband. Shortly thereafter she further “re-
membered” and named Petitioner’salleged accomplice. How-
ever, prior to trial, the police had conclusively determined
that the person she named as accomplice could not have
been involved in these crimes. Thus, because of the failure
to pursue an alibi defense and present any alibi evidence
other than Petitioner’s own testimony, the entire case boiled
down to a he said-she said between victim/witness and Pe-
titioner.

The 6th Circuit held that Petitioner was denied his constitu-
tional right to effective assistance of counsel, reversed the
district court, and granted a conditional writ of habeas cor-
pus, giving Ohio 90 daysto either retry Petitioner or to re-
lease him from custody. |

i

6th Circuit UpholdsAccident Reconstruction Testimony

Inavehiclerollover case, the Sixth Circuit has affirmed thetrial court’s decision admitting the defendant’s accident reconstructionist’s
testimony, even though it was based in part on the presence at the accident scene of broken glass and other items not found until sixteen
months after the crash. Under Kentucky common law, “the subsequent existence of atemporary condition, such as tracks or debrison
amuch-traveled road, is not admissible as evidence where considerabl e time has intervened and there is no showing that the condition
has remained the samein theinterval.” Mountain Petroleum Co. v. Howard, Ky., 351 S.\W.2d 178, 180 (1961). But the debris found by
the defense expert was concealed by foliage, and the Sixth Circuit agreed with the defendant that it was not so transient as to bar
admissibility. The panel also noted that the Kentucky cases cited by the plaintiff involved fact witness testimony concerning transient
conditions, not testimony by experts. See Smith v. Toyota Motor Corp., No. 01-6585 (6th Cir. July 14, 2004) (Boggs, Batchelder &

Sutton, JJ.) (unpublished).
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WELcoME TO MY WORLD:
OuTsiDE LookING IN — UNDERSTANDING WHAT

AWAITS YOUR ConvIcTED CLIENT
Robert E. Hubbard

With theimposition of the sentencethetrial attorney brings
another caseto aclose. For the client, anew and different
phase of life begins. What would it be like to walk in the
shoes of your client? So many rules, so many regulations,
so many unanswered questions, so little hope. How canwe
make sense of it all? What lies ahead? In this multi-part
article we take an inside ook at the classification process,
transfers, various rules and regulations and the programs
and possibilitiesthat await and effect thelives of our clients
immediately following their conviction, during their incar-
ceration, after their release and throughout their life.

I nitial Reception

Generally, for the newly sentenced client, parole/shock pro-
bation violator, or escapee, transition into Kentucky’s cor-
rectional system starts with the receipt of specific court
records by Department of Corrections (DOC) staff at the
Assessment Center (AC). For male inmates this Center is
located at Roederer Correctional Complex (RCC) and for
women at the Kentucky Correctional Institution for Women
(KCIW). Giventhenatureof their responsibilitiestheACis
autonomous from any institution relative to policy, struc-
ture and operations.

Exceptions to this general “intake” procedure is found in
cases where the death penalty isimposed and male inmates
are sent directly to the Kentucky State Penitentiary (KSP)
and women directly to the Special Management Unit (SMU)
at KCIW. Also, exceptions may be made for inmates with
specia medical, psychological or security requirementswho
can be sent to any appropriate facility as determined by the
Classification Branch Manager or his designee and, in cer-
tain instances, minimum custody parole violators and es-
capees who can be processed at any secure institution.

Controlled Intake

Upon receipt of theinitial court documents placing thein-
mateinthelegal careand custody of DOC, staff at AC place
theinmateinwhat iscalled “ Controlled Intake” (Cl). Con-
trolled Intake provides the means by which correctional
officialsmay effectively and efficiently coordinate the state-
wide transfers of inmates between jails and institutions.
Onceplaced in Cl statusand from the date of final sentenc-
ing, even though they are not physically within the state

prison system, the client no longer receivesjail time credit;
they begin to receive “credit for time served.” Oncein Cl
status the inmate must wait for an available bed to open up
before being transferred to AC for further processing.

Inmates who are eligible for participation in the Class “C”
and“D” program (See KRS 532.100(4,5,6,7) will not be sent
to AC for further processing. Rather, their review is per-
formed by a special team of staff and based solely on the
paperwork submitted by the courts and the local detention
facilities. Once approved by theteam they are normally, but
not necessarily, assigned to the local facility at which they
are housed. Their records are then sent to “Jail Manage-
ment” in Frankfort which is responsible for overseeing any
further actions that originate during the inmate’'s term of
incarceration.

Asinmate'sare received at AC from the local detention fa-
cilities, they will be searched and their property inventoried.
Many itemsthey may be accustomed to having will no longer
be allowed: it becomes* contraband” and theinmate facesa
“write-up” and “court call” if itisfound in their possession.
As such, the inmate is given an opportunity to store, send
home or otherwise dispose of any prohibited items.

During September 2004, AC staff processed a total of 615
incoming inmates; 535 of these were men, 80 were women.
During that same month 500 men were processed through
controlled intake, i.e., transferred (shipped) to the institu-
tion to which they had been initially classified.

Initial Classification

At the AC the inmate is assigned an institutional number
and classification by an assigned caseworker working in
conjunction with a classification committee begins. During
the classification process, which normally takes place within
two weeks of theinmate'sadmission, AC staff will adminis-
ter various tests to assist in the evaluation of programs and
placement options, and determine the custody level and rel-
evant needs of theinmate. The inmate has the opportunity
and isencouraged to take an activerolein the classification
process. Theinitial transfer to theinmate’ sassigned institu-
tion, unlike the classification process itself, does not usu-
ally occur so quickly. Clients classified as maximum or me-

Continued on page 36
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dium level inmatesmay expect to remain at AC approximately
3 months. Minimum security level inmates may expect a
transfer within approximately 3-4 weeks.

Orientation

The AC operates 2 orientation programs that work in con-
junction with the processing and classification of inmates.
One, a regular program established for the new offender
entering the system for thefirst time or for arepeat offender
who has been out of the system morethan 12 months. This
orientation covers the general rules, regulations, levels of
custody, placements and programs that the inmate will be
subject to and that are avail able during their term of impris-
onment. The second program, more condensed in nature, is
utilized for inmates who have been absent for less than one
year. Thisprogram isdesigned to update an inmate’s medi-
cal condition and provide areview of changesin rules and
procedures that may have occurred during an inmate's ab-
sence. This 2™ program is utilized for returned parole or
shock probation violators, escapeesor inmatesreceived from
a court and who have been gone more than 6 months. An-
other crucial part of theinmate’s orientation isthe medical,
dental, and mental health screeningsthat will be conducted.
Since the inmate may expect to remain at the AC for some
time, provisions have been made for recreation periods, the
inmate’s ability to attend religious services, receive mail and
vigits.

Theinmatewill be allowed visits after being at their institu-
tion for 60 days. The institution must have a proposed
visiting list for individuals who may wish to visit. Thein-
mate may have 3 other listed visitorsin addition to immedi-
ate family members. Thosefamily members must belisted
on the Pre-Sentence Investigation Report (PSI). Only 3
adults at atime are allowed to visit and the visitors must be
listed in the computer at their institution by Thursday be-
foretheir scheduled visit, which may occur on either Satur-
day or Sunday between 8:30 am. and 11:30 am. What this
means in practice is that the visitation must be coordinated
with al visitors sinceif an individual visits on Saturday no
additional visits are allowed on Sunday.

Working with a broad spectrum of volunteers the AC at-
temptsto provide religious services for any faith group and
will accommodate as fully as possible the basic tenants of
any faith. If volunteers for a specific faith group are not
already registered the institution will attempt to solicit vol-
unteers in providing appropriate services for the inmate.
Different services related to the various faith groups/de-
nominations are held each day of the week.

In order to assist the inmate in maintaining contact with
family and friends, the institution allows for the inmate to
send and receive correspondence. The inmate may corre-
spond with any individual they choose except that corre-

spondence with other inmates may be limited based on the
policy of the particular institution where the other inmateis
located. Privileged correspondence including court tapes
must be clearly identified as such and comedirectly fromthe
sender entitled to claim such privilege. Although theinmate
may receive no packages at their stay at AC they areallowed
toreceiveeither postal money ordersor Western Union money
transfers; however, those monies must be sent directly to
the inmate without additional correspondence being en-
closed. The institution does not allow any envelopes con-
taining nude pictures or any types of items, which have
been taped or glued or stuck either to the envelope or to
individual pieces of paper. Further, while the inmateisal-
lowed to receive reading material, items of that nature must
come directly from the bookstore or the publisher.

I nitial Custody Document

The initial custody document is divided into distinct sec-
tions. Each section is designed to address specific correc-
tional concernsand aid in assuring that all inmates are clas-
sifiedin afair, objective manner. The specific sections con-
Sidered are:

Aninmate’s history of institutional violence

The severity of the current offense(s)

Theinmate’'s number of felony incarcerations

Any escape history of the inmate

The inmate's history of drug or alcohol abuse

Stability factors contributing to the inmate’s rehabilita-
tion

oOhdwNE

Under each specific category related criteria are supplied
from which the one factor most applicable to the inmate is
chosen. Assigned to each factor is a specific point value.
After al relevant points the inmate is to receive has been
determined, they are added together to arrive at theinmate's
total score. If theinmate’'stotal scoreis 11 points or more
that score becomes the “final score.” Ten points or less
requiresadditional scoring. For thisadditional scoring, “ad-
ministrative factors” are considered. In this category there
are 4 factorswhich are considered:

1 Isthere more than 90 days good time or any non-restor-
able good time l0ss?

I sthere more than 60 months remaining to parole eligibil-
ity or release?

Wastheinmatereturned fromalevel 1 or 2 facility within
the past 90 days where they received a major disciplin-
ary conviction?

Were there any charges scored in the highest category
when the severity of the current offense was addressed
or any pending charges?

2

3

If the caseworker determines that one or more of these fac-
tors may be applied to the inmate, 10 additional points are
added to the inmate’s total score and this becomes the final
score upon which the inmate’s custody level is established.
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InmateCustody L evels

There are 5 custody levels that an inmate may be assigned
to. Theselevelstakeinto consideration the final score, i.e.,
“point score” obtained fromthelnitial Custody Form. The5
custody levels are:

1 Community: Thislevel requiresapoint score of 10 points
or lessfor an inmate to be assigned to thislevel, with no
good time loss or pending felony charges. In addition,
they must bewithin 18 months of paroleeligibility or mini-
mum serve out date, not serving afelony escape, not had
a prior community custody level during which they re-
ceived awrite-up, and, if serving asentencefor acrimein
which alife was taken or a Class “B” felony involving
violence, already met the Parole Board for their original
hearing.

Minimum: Thislevel requiresapoint score of 10 pointsor
less. At thislevel inmates may participate in programs
and work outside of perimeter of theinstitution. However,
they must be within 48 months of parole eligibility or
minimum serve out. A subcategory of this level is
“restricted custody.” For this level, the inmate must be
within 60 months of parole eligibility or minimum
expiration date, and bein need of aperiod of observation/
adjustment. Restricted custody inmates are required to
be housed inside theinstitutional perimeter but may work
outside under direct supervision.

3. Medium: Theinmate must score between 11-20 pointsto
bedligiblefor thislevel. Atthislevel theinmate may work
outsidetheinstitutional perimeter but must be supervised
by an armed officer.

4. Close: For thislevel theinmate must score between 21-33
points. In close custody the inmate may participate in
programsinsideinstitution but during all movement out-
sidethe perimeter full restraints are required.

5 Maximum: 34 or more points requires an inmate to be
placedinthislevel. Theinmate may participateinwork or
programs within the institution but shall be housed indi-
vidually. For al outside movement full restraintsare re-
quired.

Irrespective of theinmate’sactual point score, if the commit-
tee believestheinitial custody level obtained isinappropri-
ate, with the existence of certain other factors, an“ override”
may be applied to the inmate. Once applied, this override
changes the point score and custody level of the inmate.
Thus, while otherwise eligible for alower custody level an
override can beutilized toinsurean inmateremainsinamore
secure ingtitution, “behind the fence.” An override may,
however, also be applied where a lower custody level is
indicated.

Thereare 9 specific overridesthat may beapplied. Examples
of these, are: nature/severity of the offense, psychiatric
needs, the presence of a detainer, the inmate is considered
an escaperisk, thereisno PSI, and alower level iswarranted.
The presence of several other factorsmay affect aninmate’s
custody level aswell, e.g., instances where the inmate has
been convicted of certain sexual offenses, amurder convic-
tion or a Class “A” felony, an escape that has occurred
withinthelast 5 years, Robbery or Assault 1% or Complicity
to Commit those offenses, a crime that resulted in death of
victim(s) or serious physical injury, having committed a
felony while in community custody, or if serving a felony
escape or violent offense sentence and they have a previ-
ous violent felony conviction or more than 2 previous vio-
lent misdemeanors. The final custody level of the inmate
plays avital part in classification process and assists DOC
staff in determining the appropriate institution to which the
inmate will be assigned.

Institutional Security L evels

There are 4 security levels of institutions within the DOC
and each ingtitution is assigned to a specific level. These
differing level sand the specific institutions assigned to each
level are:

1) Level 1Facilities:
Level 1facilitiesarethe various Community Based Programs,
Half Way Houses, Contract Facilities, and Jails.

2 Level 2Institutions:

These ingtitutions have a clearly designated perimeter. In-
mates may be housed in aroom, dormitory or single living
area. Holding cells may also be located within this level
ingtitution. Theinstitutionsinthislevel include: Bell County
Forestry Camp, Frankfort Career Devel opment Center, Marion
Adjustment Center, Blackburn Correctional Complex.

3 Leve 3lingtitutions:

Institutions of this level must have a secure perimeter that
may include atower occupied 24 hours aday by guard staff
or someform of external patrol or detection device. Inmates
may be housed in cells, rooms or dorms. Theinstitutionsin
thislevel include: Eastern Kentucky Correctional Complex,
Green River Correctional Complex, Kentucky Correctional
Institution for Women, Kentucky State Reformatory, Lee
Adjustment Center, Luther Luckett Correctional Complex,
Northpoint Training Center, Roederer Correctional Complex,
Western Kentucky Correctional Complex.

All custody levels of inmates may be housed in level 3insti-
tutions, but the highest level inmates (maximum custody)
must be placed in a secure area unless, with approval of the
Classification Branch Manager they are assigned to general
population. Also, with approval of theinstitutional warden,

inmates with a maximum custody level may be housed at
Continued on page 38
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Eastern Kentucky Correctional Complex (EKCC) inthe En-
hanced Supervision Unit, at the Kentucky State Reforma-
tory (KSR) for mental health or medical treatment, within the
general population at Kentucky Correctional Institution for
Women (KCIW).

4) Level 4Ingtitutions:

Thesefacilitieshave secure housing in cells, asecure perim-
eter with atower occupied 24 hoursaday by guard staff and
may have an external patrol or detention devices. Kentucky’s
level 4 ingtitution isthe Kentucky State Penitentiary (KSP)
located in Eddyville. All custody levels may be housed at
K SP and a Special Security Unit and a Protective Custody
Unit for malesis also located at thisinstitution.

Theinmate's level of custody and the institutional security
level are only 2 factors used to determine where the inmate
will beinitially transferred. Additional considerations that
play arolein the placement of the inmate include:

1 What areaof the statetheinmateisfrom or their family is
located?

2 At what institutions is space available?

3. What specific skills does the inmate possess and where
can those skills best be utilized?

4. What specific schooling or job related training would
best equip the inmate for their return to society?

5 What type of specialized counseling does this inmate
need?

6. Does the inmate require specialized medical or mental
health attention?

7. How has the inmate’s conduct been during incarcera-
tion?

In Part 2 of this serieswewill explorethe various school and
job related programs, available counseling services, provi-
sions for medical and/or mental health treatment, and how
their availability and theinmate needs may affect your client’s
placement. We will also take a more in-depth look at what
the client may expect in the way of religious expression,
correspondence, visits, factors affecting their release from
incarceration and several other matters so often taken for
granted. Even at thispoint however, it should be easy to see
where the learned trial attorney, armed with knowledge of
these numerousfactors, which ultimately effect theinmate’s
placement, isin amuch better position to negotiate with the
prosecutor and better able to assist the client in their under-
standing the effects specific convictions may have on their
incarceration. H
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PLaiNn VIEw . ..

Hiibel v. Sixth Judicial District Court of Nevada,
Humboldt County, et al.
124 S.Ct. 2451 (2004)

Many of uslearned in law school that one of the hallmarks
of our rights as American citizens was the right to be left
alone. Indeed, the Fourth Amendment, written in order to
protect citizens from overreaching by the government, had
as one of its primary goals the protection of the right to be
left alone. Itisinthat context that one should read Hiibel. |
do so and shudder.

A person saw aman assault awoman in Humbol dt County,
Nevada. Hecalled the Sheriff’s Department, which responded
by sending Deputy Sheriff Lee Dove. When Dove arrived,
hefound Larry Hiibel standing by thetruck. A youngwoman
wassittinginsidethetruck. Deputy Sheriff Dove approached
Hiibel, who appeared intoxicated, and told him that he was
investigating an assault. He asked Hiibel for identification.
Hiibel declined and asked why the deputy wanted to see
identification. Hiibel “became agitated” and “insisted that
he had done nothing wrong.” After several minutes of re-
quests and refusals (11 times, it is noted in the opinion),
Deputy Sheriff Dovearrested Larry Hiibel and charged him
with“’willfully resist[ing], delay[ing], or obstruct[ing] apub-
lic officer in discharging or attempting to discharge any le-
gal duty of his office...” NRS 171.123 states that “[a]ny
peace officer may detain any person whom the officer en-
countersunder circumstanceswhich reasonably indicate that
the person has committed, iscommitting or isabout to com-
mit acrime... The officer may detain the person pursuant to
this section only to ascertain hisidentity and the suspicious
circumstances surrounding his presence abroad. Any per-
son so detained shall identify himself, but may not be com-
pelled to answer any other inquiry of any peace officer.””
Hiibel was convicted and given a$250 fine. Eventually the
Nevada Supreme Court rejected Hiibel’s appeal, and Hiibel
obtained cert from the US Supreme Court.

The Court affirmed in a 5-4 decision written by Justice
Kennedy and joined by Justices O’ Connor, Scalia, Thomas,
and Rehnquist. The Court began itsanalysis by noting that
the Nevada statute was a “stop and identify” statute that
has its roots in vagrancy statutes. Vagrancy statutes have
come under some disrepute in recent years, notably in
Papachristou v. Jacksonville, 405 U.S. 156 (1972) which held
avagrancy law to be unconstitutional because it gave law
enforcement officers “ unfettered discretion in the enforce-
ment of thelaw,” and Brown v. Texas, 443 U.S. 47 (1979), in
which the Court “invalidated a conviction for violating a
Texas stop and identify statute.” Again, the Court was con-

cerned about “arbitrary and
abusive police practices’
involvedinastop andiden-
tify statute.

The Court narrowed the
question in light of
Papachristou and Brown. The Court noted that the stop
was based upon areasonabl e suspicion, and that Hiibel had
not attacked the stop and identify statute as unconstitu-
tionally vague. The Court characterized the Nevada statute
as congtitutional because all that is required therein is for
the suspect to give hisname. Thusthe questionis narrowly
drawn: can aperson be arrested for failing to give her name?

Ernie Lewis, Public Advocate

The Court held that the arrest in this case did not viol ate the
Fourth Amendment. “Asking questionsisan essential part
of policeinvestigations...Our decisions make clear that ques-
tions concerning a suspect’s identity are a routine and ac-
cepted part of many Terry stops. .. Obtaining asuspect’sname
in the course of a Terry stop serves important government
interests.” The Court viewed as not controlling the state-
ment from Berkemer v. McCarty, 468 U.S. 420 (1984) that one
reason Terry stops are not subject to the requirements of
Miranda is that the detained person “‘is not obliged to re-
spond.”” “Theprinciplesof Terry permit aStatetorequirea
suspect to disclose his name in the course of a Terry stop.
The reasonableness of a seizure under the Fourth Amend-
ment is determined ‘by balancing its intrusion on the
individual’s Fourth Amendment interests against its promo-
tion of legitimate government interests.’..The request for
identity has animmediate rel ation to the purpose, rationale,
and practical demandsof aTerry stop. Thethreat of criminal
sanction helps ensure that the request for identity does not
becomealegal nullity.”

There is a significant limitation on the power to arrest for
refusing to reveal one'sidentity. Therequest for identifica-
tion must be reasonably related to the circumstances estab-
lishing the articulable suspicion. “[A]n officer may not ar-
rest asuspect for failureto identify himself if the request for
identification isnot reasonably related to the circumstances
justifying the stop.”

The Court also holds the Nevada statute is not in violation
of the Fifth Amendment. “The Fifth Amendment prohibits
only compelled testimony that isincriminating...Inthiscase
petitioner’s refusal to disclose his name was not based on
any articulated real and appreciablefear that hisnamewould
be used to incriminate him.”

Continued on page 40
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Justice Stevens wrote a dissenting opinion joined by Jus-
tices Souter, Ginsburg, and Breyer. The dissent was de-
voted to the Fifth Amendment issue rather than the Fourth
Amendment issue. “A person’s identity obviously bears
informational and incriminating worth, ‘even if the [name]
itself is not inculpatory.’..A name can provide the key to a
broad array of information about the person, particularly in
the hands of a police officer with access to a range of law
enforcement databases. And that information, in turn, can
be tremendously useful inacriminal prosecution. Itisthere-
fore quite wrong to suggest that a person’s identity pro-
vides alink in the chain to incriminating evidence ‘only in
unusual circumstances...The officer in this case told peti-
tioner, in the Court’s words, that ‘he was conducting an
investigation and needed to see some identification.’...As
thetarget of that investigation, petitioner, in my view, acted
well within his rights when he opted to stand mute.”

Williams v. Commonwealth
2004 WL 1906170, 2004 Ky. LEXIS 181 (2004)

Thisisan exceptionally important case that setsthetonefor
how the Fourth Amendment and Section Ten will be en-
forced and interpreted in Kentucky. The holding isonethat
is hardly expansive of the privacy rights of Kentucky citi-
zens. The Court holdsthat apolice officer may takeatip that
does not give the basis of knowledge from a confidential
informant followed by an investigation that doeslittle more
than generally corroborate the tip and without a warrant
take the citizen handcuffed into an apartment and conduct a
search of the citizen's buttocks.

Aninformant told apolice officer that “ablack male named
Jermainewould bedriving ablue El Camino with gray primer
spots, and that he would be picking up another black male
named Jason Burdette at adesignated apartment complex in
Jefferson County. According to theinformant, Jermaine was
a known drug trafficker, and he would be carrying a large
quantity of crack cocaine in his buttocks.” The informant
was a “proven reliable confidential informant concerning
drug trafficking.”

Louisville officers began to watch Burdette's apartment.
They saw Jermaine Williams drive up in a blue EI Camino
with gray primer spots. The officers surrounded the car and
asked to search the car. Williamsagreed. Nothing wasfound
inthecar. Atthat point, Williamswas handcuffed and taken
into Burdette's apartment for questioning. When he denied
having any drugs or weapons on him, the officerstold him
about the tip. They then took him into the bathroom and
found a plastic bag containing crack cocaine in his but-
tocks.

After indictment, Williams moved to suppress the evidence.
When the motion was denied, he went to trial where hewas

convicted of first-degree trafficking and being a second de-
gree persistent felony offender, for which he received a 12
year sentence. On appeal to the Court of Appeals, the deci-
sion denying the motion to suppress was affirmed. The
Supreme Court of Kentucky granted amotion for discretion-
ary review.

In a5-2 decision written by Justice Graves, the decision of
the Court of Appealswas affirmed, holding that “a corrobo-
rated tip from a known, reliable informant concerning the
possession of cocaine and drug trafficking may provide prob-
able cause for an arrest and search.”

The Court rejected Williams' position that the officerslacked
reasonabl e and articul able suspicion to stop Williams based
upon atip from a confidential informant. The Court used
Alabama v. White, 496 U.S. 325 (1990) to hold that the offic-
ers could reasonably conduct a Terry stop. Like White, the
Court found that the details of the tip by the informant had
been corroborated sufficiently to establish areasonable sus-
picion during the surveillance. Further, future acts predicted
to occur did in fact occur. “We conclude that, under the
totality of the circumstances, the informant’s tip  had been
sufficiently corroborated to furnish a reasonable suspicion
the defendant was engaged in criminal activity.’ ... Thus, the
tip al so had the sufficient objectiveindiciaof reliability to be
the sole basis for stopping Appellant.

The Court a'so rejected Williams' argument that once the
search of the car failed to reveal anything, that the police
then lacked probable cause to arrest him. The Court held
that “even though the police did not discover any drugs or
contraband in Appellant’s car, they still had sufficient prob-
able cause at that time to believe that Appellant was in the
process of or about to commit acrime.” The Court empha-
sizesthat in Maryland v. Pringle, 540 U.S. 366 (2003), the
Court had placed the probable cause concept at arelatively
low level. “[P]robable cause is a flexible, common-sense
standard. It merely requires that the facts available to the
officer would ‘warrant a man of reasonable caution in the
belief,” that certainitems may be contraband or stolen prop-
erty or useful asevidence of acrime; it does not demand any
showing that such abelief be correct or morelikely truethan
false. A ‘practical, nontechnical’ probability that incriminat-
ing evidenceisinvolved isall that isrequired.” “Applying
these concepts herein, we conclude that the police officers
had probable cause to arrest Appellant...The informant’s
information had accurately described the location of
Burdette's apartment, the description of Appellant and his
vehicle, aswell as future predictive acts by Appellant.”

Finally, the Court held that the police had probable cause to
conduct a strip search inside Burdette's apartment. The
Court noted that the officers did not have to obtain a war-
rant out of fear that Williams would destroy the evidence
while they obtained the warrant.
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Justice Johnstone wrote a dissenting opinion joined by Jus-
tice Stumbo. In Justice Johnstone's opinion, the police had
areasonable suspicion to stop Williams based upon the tip
by the confidential informant. However, he did not believe
that there was probable causeto arrest Williams based upon
the sameinformation.

In Justice Johnstone' s opinion, Williamswas clearly arrested
at the point where he was taken in handcuffs to Burdette's
apartment. “In my opinion, any reasonable person in
Appellant’s circumstances, especially onethat hasbeen read
his Miranda rights and handcuffed, would believe that he
was not at liberty to leave.”

At that moment, there was no probable cause. “The offic-
ers’ suspicion that Appellant was carrying narcotics was
based entirely on theinformation provided by the confiden-
tial informant....Here, Detective Thomas had known the con-
fidential informant for approximately five yearsand thisin-
formant had provided accurateinformation in the past. How-
ever, other factors severely undermine the reliability of the
tip. First, thetipisextremely basic...Nor did the informant
state hisor her basis of knowledge, which further undercuts
thereliability of thetip...Of course, in examining thetotality
of the circumstances surrounding the arrest, any deficiency
inatip’sreliability can be supplemented by sufficient police
corroboration...However, that did not occur in this case.
Thetip was so barren of predictive facts that the police had
little information to corroborate. That Appellant in fact ar-
rived at agiven locationin acertain car issimply not suffi-
cient police corroboration upon which to root probabl e cause
for an arrest and invasive body search.”

Justice Johnstone also commented on the manner in which
Williams was searched. “The officers here did not make a
general investigation of Appellant’s person; rather, they
conducted a targeted and extremely humiliating search.
Having absolutely no independent indication of contraband
or unlawful activity prior to the search or the arrest, the
officers’ conduct cannot be accurately described as any-
thing other than an exploratory search for incriminating evi-
dence. Appellant was arrested in violation of his Fourth
Amendment protections because his warrantless arrest was
based on less than probable cause. We cannot retrospec-
tively adjudge this search lawful simply becauseillegal con-
traband was eventually found. The protections of the Fourth
Amendment must extend to offenders as well as the law
abiding.”

Carrier v. Commonwealth
2004 WL 1361595, 2004 Ky. LEXIS 155 (2004)

In January of 1999, the Livingston County Attorney filed an
ex partemotion in district court called a“ Verified Motion for
Records.” At thetime hefiled the motion, therewasno case
inthe Livingston District or Circuit Court involving Clifford
Carrier. The motion asked the court to order all of Carrier’s

psychological recordsin the possession of Dr. John Runyon.
In the motion the County Attorney stated as his grounds
that “Detective Kevin Pelphrey, Kentucky State Police, is
conducting an investigation regarding sodomy and sexual
abuse, by Mr. Carrier, of small children. Detective Pelphrey
hasthetestimony of three (3) victimsregarding said criminal
sexual activity. Mr. Carrier advised Ms. Laverne Carrier, who
iswilling to testify, that he confessed hisillegal sexual activ-
ity to Dr. Runyon, of Psychological Associates. The re-
quested information is material to the Commonwealth’sin-
vestigation.” At the end of the motion, Detective Kevin
Pelphrey certified “that to the best of my knowledge and
belief, the contents of the foregoing motion are true and
correct.” The Livingston District Court entered an order
stating that the Court had been “advised of the necessity of
certain information in an ongoing investigation of the Com-
monwealth,” followed by language requiring Dr. Runyon to
release to Detective Pelphrey “any and all files, documents,
and other information...regarding Clifford L. Carrier.” There-
after, recordswere seized, Carrier was charged, and hismo-
tion in limine to suppress the evidence taken from Dr.
Runyon wasoverruled. Carrier entered aconditional guilty
plea, and appealed to the Kentucky Court of Appeals. The
Court of Appeal saffirmed the judgment of the circuit court,
finding that the evidence was not wrongfully obtained, and
that it was not protected by the psychotherapist-patient
privilege of KRE 507. The Kentucky Supreme Court granted
amotion for discretionary review.

In adecision written by Justice Graves, reversed the Court
of Appeals. The opinion in this case stands out as one of
few putting meat on the bones of RCr 13.10. RCr 13.10 sets
out the procedure for obtaining a search warrant, and in-
cludesthefiling of an affidavit “sworn to before an officer
authorized to administer oaths...” The purpose of the affi-
davit isto demonstrate to the issuing judge the existence of
facts proving probable cause sufficient for the judge to is-
sue a search warrant.

The Court of Appeals had found the County Attorney’sveri-
fied motion to be “*essentially the equivalent of a request
for asearchwarrant.”” The Court of Appealsalso found that
the detective’sverification at the end of the motion “*would
meet the requirements of RCr 13.10.””

Not so, according to Justice Graves. “[C]lontrary to the re-
quirements of RCr 13.10, thereisno indication that the mo-
tion was‘ sworn to before an officer authorized to administer
oaths.” This'affidavit’ containsonly bare allegations made
by the county attorney and a certification by the detective.
Notably, neither signature was even notarized. Assuch, the
motion clearly failsto meet the procedural requirements of
RCr 13.10for an affidavit supporting asearch warrant. The
Constitutional demand of an oath or affirmation requires
morethan amere verification of apolice officer.”

Continued on page 42
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The Court aso found that the motion failed to demonstrate
probable cause. “Under Kentucky Constitution 810, it is
insufficient for an affiant applying for a search warrant to
state his ‘information and belief’ of the existence of facts
sought to be discovered by the warrant; rather the affidavit
must be supported by a statement of facts sufficient to cre-
ate probable cause.”

The Court was particularly concerned about the lack of speci-
ficity inthemoation. “Other than Appellant’sex-wife's asser-
tion, it does not appear from the motion that either the county
attorney or the detective had any independent knowledge
of Appellant’s psychological treatment history with Dr.
Runyon, or even that such existed. The motion is void of
any information as to when the treatment occurred, when
Appellant allegedly confessed to Dr. Runyon, when Appel -
lant informed hisex-wifethat he had done so, or whether Dr.
Runyon had ever filed areport of misconduct.”

Justice Keller dissented, joined by Justice Wintersheimer.
The Fourth Amendment/Section 10 issue was not preserved
in either thetrial court or the Court of Appeals, according to
the dissenting opinion. Instead, trial counsel had challenged
the entry of the evidence based upon the fact that due pro-
cess was violated by the county attorney’s use of an ex
parte motion that had eliminated his opportunity to assert
the psychotherapist/patient privilege. Appellate counsel
had raised the issue, among others, “that the procedures
were not those to obtain a search warrant.” The Court of
Appeals “gratuitously addressed the Motion as an affidavit
providing probable cause for the seizure of the records.”
According to the dissent, “‘it goes without saying that er-
rorsto be considered for appellate review must be precisely
preserved and identified in the lower court.””

The dissent also addressed RCr 13.10 on its merits, finding
themajority to be“hypertechnical.” Citing Gossett v. Com-
monwealth, Ky., 426 S.W. 2d 485 (1968), the dissent stated
that when “amagistrate hasfound probabl e cause, the courts
should not invalidate the warrant by interpreting the affida-
vitin ahypertechnical, rather than commonsense, manner.”
“[T]he fact that the affidavit in Appellant’s case does not
appear to have been notarized, although a violation of RCr
13.10, isnot aviolation of such proportions that the Appel-
lant was deprived of due process.”

The dissent also believed that the “ affidavit” demonstrated
probable cause. The “affidavit” noted that the detective
had obtained statements from three child victims and the
appellant’s wife. The dissent believed that because the
appellant’s wife was named in the “affidavit” and because
that was corroborated by threevictims' statements, that this
was sufficient to overcome the fact that the “ affiant” had no
first hand knowledge.

Finally, the dissent would rely upon the good faith excep-
tion in this case as another reason to affirm the Court of
Appeals.

Pate v. Commonwealth
Ky., 134 S\W.3d 593 (2004)

Kathy Pate went to the Sheriff’s Officein Pendleton County
to fill out a domestic violence complaint against her hus-
band, Lawrence Elmer Pate. Whilethere, shetold adeputy
sheriff that she, her husband, and Alicia Gregg had been to
Illinois the previous weekend and had brought back an an-
hydrous ammonia tank that was parked at Gregg's trailer.
She aso described her husband’s car, and stated that he
was armed with a.38 handgun. The deputy sheriff went to
the residence and took stepsto deal with the tank, which he
believed was at risk of exploding. He then saw a car that
looked like it fit the description given by Pate’'swife. Pate
was pulled over, and license number was confirmed, Pate
was ordered out of the car and placed onto the ground where
he was handcuffed and arrested. A search of Pate and the
car failed to reveal the .38, although .38 shells were found
along with methamphetamine precursors. Pate was charged
with manufacturing methamphetamine and carrying a con-
cealed deadly weapon. Pate’s motion to suppress was de-
nied. Hewas convicted at ajury trial, and sentenced to 20
yearsin prison.

In an opinion by Justice Keller, the judgment was affirmed.
Specifically, Pate challenged the stop and the arrest. The
Court agreed with the trial court that there was probable
cause or at least an articulable suspicion to stop Pate's car
based upon the information the deputy sheriff had received
from Pate’swife connecting Pate to the anhydrous ammonia
tank. “Deputy Peoples had been informed by a reliable
source that Appellant was engaged in criminal activity and
would be carrying aweapon. Deputy Peoples had indepen-
dently confirmed the presence of the anhydrous ammoniaat
the Gregg residence that Kathy Pate had linked to Appel-
lant. Appellant was approaching the Gregg residence. So,
Deputy Peoples had a reasonable articulable suspicion that
Appellant was engaged in criminal activity, and in order to
ensure his own safety, he reasonably believed that it was
necessary to order Appellant out of the car and onto the
ground. After Appellant got out of thecar and left thedriver’'s
side door open, Deputy Peoples approached the car, and the
methamphetamine precursorsin the vehicle cameinto plain
view. Inthe context of the information that Kathy Pate had
provided to Officer Peoplesregarding the anhydrous ammo-
nia, his discovery of the anhydrous ammonia tank on the
Gregg property, and the fact that Appellant was approach-
ing the Gregg property with AliciaGreggin acar filled with
methamphetamine precursors, we find that under the total-
ity of the circumstances, Deputy Peoples had probable cause
to believe that Appellant was manufacturing methamphet-
amine and, thus, probable cause to arrest him.”
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Collinsv. Commonwealth
Ky., 142 S\W.3d 113 (2004)

A person called 911 from a Grant County gas station and
stated that a“white, male driver of awhite Chevrolet Blazer
was seen throwing liquid from a bottle toward another ve-
hicle at the Ezy-Stop gas station in Williamstown.” The
caller, who did not identify herself, said theliquid was al co-
hol and she thought there was a dispute between the two
drivers. Shesaid that the Blazer pulled out of the gas station
and got on southbound 1-75. She gave the license number.
Thisinformation wasrelayed to Trooper Oliver, who saw the
Blazer with the given license number. Trooper Oliver fol-
lowed the Blazer for two milesand did not see aviolation of
thelaw. Oliver pulled the car over, detected an odor of al co-
hol, and performed afield sobriety test. After arrest, ablood
alcohal test conducted at the Grant County Detention Cen-
ter revealed Collins BA to be.186.

Collinsmoved to suppress the results of the blood test, with
that motion being denied. He then entered a conditional
plea of guilty to DUI third and operating on a suspended
license. He appealed to the Court of Appeals, which af-
firmed his conviction. The Supreme Court granted discre-
tionary review, and in adecision written by Justice Johnstone,
reversed the decision of the Court of Appeals.

The Court ruled that there was not a reasonable and
articulable suspicionto pull over Collins' Blazer based upon
the anonymoustip to 911. The Court relied upon Alabama
v. White, 496 U.S. 325 (1990) and Floridav. J.L., 529 U.S. 266
(2000). The Court noted that both Whiteand JL “emphasize
that predictive components are especially important to the
reliability of an anonymous tip because they provide the
police with a means by which to test the knowledge of the
tipster.” Inthe Collins case, the Court concluded that “the
information supplied by the anonymoustipster lacked suffi-
cient indicia of reliability to justify the investigatory stop
performed on Appellant.” Therewasno predictiveinforma-
tioninthetip. “[R]ather, it consisted almost entirely of infor-
mation readily available to a casual bystander, such as
Appellant’slicense plate number, hisdirection of travel, and
themake and model of hisvehicle. Thus, Trooper Oliver was
left with no predictive information to corroborate, or other
means by which to verify that the tipster had intimate knowl-
edge of any illegal behavior.”

In addition, the Court noted that the reliability of the anony-
mous tip was also “diminished because the investigating
officer did not independently observe any illegal activity, or
any other indication that illegal conduct was afoot. Anony-
mous descriptions of a person in a certain vehicle or loca-
tion, though accurate, do not carry sufficient indiciaof reli-
ability to justify an investigative stop.”

Thisisanimportant case of which counsel needsto be aware
whenever they have asituation with an anonymoustip. The
Court is going to look carefully at whether there are suffi-
cient indicia of reliability, with a focus on whether the tip
included information regarding illegal activity, and whether
the tip predicts future behavior that can be corroborated by
the police. “We do not believe that reasonable suspicion
can be predicated upon an unidentified person’s accurate
description of another vehicle and driver, coupled with the
bare assertion that the driver had engaged in what might be
considered offensive—though not criminal—conduct.”

KACDL filed an amicusbrief inthiscase. The amicuswas
filed by Wil Zevely of Florence and Tasha Scott of Covington.

Justice Graves wrote a dissenting opinion joined by Justice
Wintersheimer. Intheview of thedissent, “ Trooper Oliver's
investigatory stop was more reasonable than the conclu-
sionsdrawn by the Mgjority. The accuratetip from an anony-
mous citizen, reporting dangerous behavior to the policefor
the immediate safety of the highways, had more than suffi-
cient indicia of reliability to justify an investigatory stop.”

The dissent emphasi zed that thetip in this case camefrom a
citizen rather than a“ professional” informant. Further, the
dissent noted that neither J.L. nor White require officersto
corroborate criminal activity.

Justice Wintersheimer wrote a dissenting opinion as well,
joined by Justice Graves. This dissent asserted that “the
unusual behavior coupled with an apparently aggressive
act, were both indicative of illegal activity and sufficiently
predictive of future misconduct so as to warrant a Terry
stop. The behavior observed and reported by the informant
was predictive rather than speculative. It gave rise to a
reasonabl e suspicion that the driver ‘ hurling the projectil€’
and setting off to drive on public roadwaysmight bealikely
candidate either for aDUI offense or potentially as aperpe-
trator of road rage.”

Hardy v. Commonwealth
2004 WL 1125165, 2004 Ky. App.
LEXIS145(Ky. Ct.App. 2004)

In October of 2002, Hardy wasriding in acar with bad tail-
lightsdriven by hisgirlfriend in Lexington. Itwas1:00a.m.
Two officers stopped the car. The officers asked for identi-
fication from both personsin the car. It took 20-30 minutes
to run abackground check on thelicenses. The background
check revealed awarrant for Hardy’s arrest. Hardy was ar-
rested, and the subsequent search incident to arrest revealed
35.4 gramsof crack cocaine. Hardy wasindicted, andfiled a
motion to suppress, which was overruled. Heentered aplea
to 5years, and filed an appeal .

Continued on page 44
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The Court of Appealsaffirmed thetrial court’sdecisioninan
opinion written by Judge Johnson and joined by Judges
Taylor and Vanmeter. Hardy challenged the legality of the
policerefusing to allow himto |eave the scene when hewas
being held for a background check. The Court held that
even if the 20-30 minute detention of Hardy wasillegal, that
the finding of the arrest warrant dissipated the taint of any
illegality. The Court cites Baltimorev. Commonwealth, Ky.
App., 119 SW. 3d 532 (2003) and United Satesv. Green, 111
F. 3d 515 (7th Cir. 1997) for this proposition. In Green, the
Court held that “although the initial stop of the vehicle in
guestion was unlawful, the officers’ subsequent determina-
tion that an occupant of the vehicle had an outstanding
arrest warrant constituted an ‘intervening circumstance’
which dissipated the taint caused by the unlawful stop.”
“Therefore, considering the fact that Hardy was arrested
pursuant to a valid outstanding warrant, this ‘intervening
circumstance’ outweighed any possible misconduct on the
part of the officersin detaining Hardy while waiting for the
results of this background check. Therefore, since Hardy’s
arrest was lawful, the search of his person incident to that
arrest wasalso lawful.”

The Court also rejected Hardy’s argument that the stopping
violated the Lexington Police Department’s policy against
racial profiling. The Court stated that there was nothing in
the record other than the fact that Hardy was black to indi-
cate that racial profiling occurred in this case. The Court
also states that there is no remedy for the violation of
Lexington’'sracial profiling policy. “‘[T]heso-called “exclu-
sionary rule” appliesonly to evidence obtained in violation
of aconstitutional right,” not to violations of internal police
procedure.”

The reader should remember that what we have in this case
isacar carrying two black people who were stopped for a
bad taillight at 1:00 am. in Lexington, and that the police
decided to hold the black occupants for 30 minutes while a
background check was conducted. Most of uswould view
this as significant interference with our liberty. Whren has
prohibited the examination of pretextual arrests based upon
such matters as race. On the other hand, Kentucky has
declared as a matter of state policy that racial profiling is
illegal. This decision declines to enforce the state policy
and craftsno judicial remedy for itsviolation, relying upon
theinternal discipline of the officer. Further, the panel does
not set an outside limit on how long the police may hold
someone who has committed only a violation for a “back-
ground check.” Theexclusionary ruleisexplicitly craftedin
order to deter police misconduct. An opportunity was missed
in this case to utilize the exclusionary rule to enforce not
only the Fourth Amendment and Section Ten, but aso the
state’sracial profiling statute.

Travisv. Commonwealth
2004 WL 1125155, 2004 Ky. App.
LEXIS149 (Ky. Ct.App. 2004)

Thiscasealso followed the entry of aconditional guilty plea
after the denial of a suppression motion. Judge Johnson
wrote the opinion, joined by Judges Taylor and Vanmeter.

This case began on May 20, 2002 at 3:30 in the morning,
when aDeputy Sheriff saw apickup truck parked ontheside
of ahighway in Marshall County. Asthe Deputy approached
the truck, he smelled what he thought was ether coming
from arubber container in the bed of the pickup. Travisand
his girlfriend were sitting in the front of the pickup, and
appeared “nervous’ when approached by the deputy. A
background check revealed avalid license and no outstand-
ing warrants. Curiously, however, the deputy was aso told
during the background check to “be alert for ‘a possible
218."" The deputy asked for consent to search, and Travis
would not give consent. Travis then began “flapping his
arms,” which caused the deputy to be concerned for his
safety. Travis was handcuffed as a result, but was told he
was not under arrest. The deputy then asked Travis' girl-
friend for consent (apparently while her boyfriend was in
handcuffs). Travis told her not to consent, so the deputy
placed Travisinto the back seat of the police cruiser. Unbe-
lievably, the deputy told Travis he was “not at that time
under arrest.” When the girlfriend told the deputy that her
mother owned the pickup truck, the deputy called the mother
and asked her for consent. Ultimately, the mother gave her
written consent allowing for afull search of the pickup. The
search revealed avariety of itemsused in the manufacture of
methamphetamine. Travis and his girlfriend were placed
under arrest.

The Court first rejected Travis’ argument that theinitial en-
counter was illegal because there was no reasonable and
articulable suspicion. The encounter was legal under the
“community caretaking” function established in Cady v.
Dombrowski, 413 U.S. 433 (1973). “[W]ehold that Deputy
Mighell wasjustified in pulling up behind the parked pickup
truck, regardless of thefact that he may havelacked, prior to
his pulling up behind the vehicle, reasonable, articulable
suspicion that criminal activity was afoot.”

The Court alsorejected Travis argument that he was unlaw-
fully seized when the deputy asked him for identification,
since the purpose of the stop was “community caretaking.”
The Court held that the asking for identification was justi-
fied by a reasonable, articulable suspicion based upon the
fact that the pickup was parked along the highway at 3:30
a.m., that the smell of ether was coming from a container in
the bed of the pickup, and that Travis seemed anxious to
leave the scene.
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The Court further rejected Travis argument that placing him
in handcuffs and putting him in handcuffswasillegal. The
Court relied upon Michigan v. Long, 463 U.S. 1032 (1983) to
hold that it “was reasonable for Deputy Mighell to handcuff
and to place him in the back of hispolice cruiser.”

Finally, the Court held that the consent form signed by his
girlfriend’s mother legally allowed the search of the con-
tainer. The Court held that the owner of the pickup had the
authority to consent to the search.

United Satesv. Alston
357 F.3d 408, 2004 Fed.App. 0209P (6th Cir. 2004)

Kashiema Alston was traveling from Los Angeles to Hart-
ford in January of 2002. Officershad received information
from a drug task force that she might be involved in trans-
porting illegal drugs. When shelanded in Cleveland on her
way to Hartford, three officers met her as she stopped to
make a phone call. After a conversation, she consented to
have her carry-on luggage searched. During the search of
theluggage, one officer began to pat down Alston’s* heavy”
coat. The officer cut the lining of the coat and found pack-
etsof cocaine. After beingindicted, Alstonfiled amotionto
suppress, which was denied. After ajury trial, Alston was
convicted and appealed to the Sixth Circuit.

In an opinion by Judge Martin, the Court affirmed the deci-
sion of the trial court declining to suppress the evidence.
The Court held that Ms. Alston was not seized during the
initial encounter with the police. Because Alston did not
challenge her consent, the Court further sustained the deci-
sion to admit the evidence. “Although there were three
officers on the scene, only Officer Johnston approached the
defendant while the other officers remained some distance
away. Officer Johnston testified that hetold Ms. Alston she
was free to walk away, but Ms. Alston did not choose to do
so. The encounter was very brief, and Ms. Alston was not
asked to accompany the officers to a different location.
Nothing in the record suggests that a reasonable person
would not havefelt freeto leave.”

United Statesv. Foster
376 F.3d 577, 2004 Fed.App. 0230P (6th Cir. 2004)

Two Cleveland police officers were patrolling on foot an
areanear an apartment complex that had produced 85 arrests
for PCP. They saw Foster get out of acar and walk towards
adumpster. Hethen walked away from the dumpster toward
the police officers. Oneofficer said that ashewalked by, the
officer could smell PCP. The officers began to question
Foster, who asked if he could return to his car. The officer
handcuffed Foster and searched him for weapons. Then
they took Foster to his car. When they opened the door to
the car, they smelled marijuana. Foster agreed that there was
marijuanain the car. Asthe officer leaned into the car to get

the marijuana, he saw agun under thedriver’s seat, and also
saw two vials of PCP as he retrieved the gun. Foster was
then arrested. After indictment, Foster moved to suppress,
with that motion being denied. He was sentenced to 262
months’ imprisonment after a jury trial, and appealed his
conviction to the Sixth Circuit.

The Sixth Circuit affirmed the lower court in adecision writ-
ten by Judge Moorejoined by Judges Nelson and Friedman.
The Court first held that the initial encounter between Fos-
ter and the police did not violate the Fourth Amendment.
The Court noted that the police could approach Foster and
ask him his name under the authority of Hiibel v. Sxth Judi-
cial Dist. Ct. of Nevada, 124 S. Ct. 2451 (2004).

The Court ruled that the officers had areasonabl e suspicion
to conduct a Terry stop based upon smelling PCP upon
Foster’s person when he first passed them. The Court also
noted that thistook place near an apartment where 85 PCP-
related arrests had occurred. The police were allowed to
handcuff Foster during the pat down becausein the officer’'s
experience persons under the influence of PCP can become
violent. “First, it was Foster who made the request to be
returned to his vehicle because he was cold. Higgins, con-
sidering this and knowing that people on PCP can become
extremely violent, handcuffed Foster not only to conduct
the pat-down but also to be able to place Foster in his car
and out of the cold, without having to worry about the pos-
sible weaponsin Foster’s car that he could reach.”

Finaly, oncetheofficers placed Foster in hiscar, they smelled
marijuana, providing them with probable causeto search the
car without awarrant. “ Thistherefore turned alawful Terry
stop into alawful search. Asaresult, because the officers
had probable cause to search the vehicle, the marijuana,
gun, and PCP recovered from the car were all properly ad-
missible against the defendant.”

United Sates v. Jacob
377 F. 3d 573, 2004 Fed.App. 0240P (6th Cir. 2004)

Jacob and Gallardo were staying in two hotel sin Beachwood,
Ohio. A drug task force received information about Gallardo
and went to investigate him. They had adog sniff his Camry
parked outside the hotel, and the dog alerted. The next day,
Gallardo picked up Jacob from hishotel, along with awoman.
The police followed the Camry, and eventually stopped the
car when it appeared that the car was trying to elude police
surveillance. Jacob and Gallardo were placed on the ground,
and marijuana and $1000 was found on Jacob. They were
handcuffed and put into the back seat. A drug dog again
sniffed the Camry, and the dog again positively alerted. The
police searched the car and discovered a green duffel bag
with 4 bricks of marijuanaand 8 bricks of cocaine. Jacob
and Gallardo were indicted, and their motions to suppress

wereoverruled. Jacob pled conditional Ig art1_d (ﬁllardo ng
ontinued on page




THE ADVOCATE

\olume 26, No. 6 November 2004

Continued from page 45

convicted after ajury trial. Both appealed to the Sixth Cir-
Cuit.

The Sixth Circuit affirmed in an opinion written by Judge
Kennedy and joined by Judges Shadur and Gilman. First,
the Court found that there was a reasonable and articulable
suspicion sufficient to stop the car. The facts supporting
the suspicion were that Gallardo had paid cash when he
checked into hishotel room, that hewasfrom Arizonawhich
is“asource state of narcoticsthat enter the Cleveland area,”
that Gallardo had been previously arrested for transporting
narcotics, that the drug dog had aerted to the Camry while
parkedin the hotel parking lot, and that while being followed
Gallardo and Jacob had engaged in “counter surveillance.”

The Court further held that the reasonable suspicion rip-
ened into probable cause sufficient to arrest both Jacob and
Gallardo. The Court found that drawing their weaponswas
reasonable because the car had “lunged forward as if they
were attempting to escape.” Ordering the defendants out of
the car and onto the ground “was also reasonable, as con-
cern for the investigators safety was at its height under
those circumstances.” Putting Gallardo into the police car
was reasonable in order to allow the police to investigate
further. “Since the investigators' conduct in effectuating
the stop and in detaining the suspects while they diligently
pursued a means of investigation that was likely to confirm
or dispel their suspicions was reasonable under the circum-
stances we conclude that the detention did not ripen into an
unlawful arrest.”

SHORT VIEW . ..

1 Haase v. Commissioner of Public Safety, 679 N.w.2d
743 (Minn. Ct. App. 2004). The Minnesota Court of
Appeals has held that where an officer triggers the au-
tomatic sensor device on a closing garage door, the
defendant maintains a reasonable expectation of pri-
vacy inthe garage. Previously, the Court had held that
leaving a garage door open meant that there was no
reasonabl e expectation of privacy in the contents of the
garage. The Court distinguishes their prior case dueto
the actions of the officer in interrupting the closing of
the garage door by the defendant.

2 Satev.Lasaga, 848A.2d 1149 (Conn. 2004). A univer-
sity computer administrator discovered that a profes-
sor was downloading child pornography and notified
thepolice. Hethereafter continued to monitor the down-
loading, and again notified the police. The police used
the information obtained after the first notification to
apply for and receive a search warrant, the execution of

which led to the defendant’s conviction. The Connecti-
cut Supreme Court held that the administrator was not
acting as an agent of the police when he continued to
monitor the professor’sillegal activity after notifying
the police. Thus, thiswas a private search not covered
by the Fourth Amendment under Walter v. United
States, 447 U.S. 649 (1980).

United Satesv. Isiofia, 370 F.3d 226 (2nd Cir. 6/1/04).
The police made acontrolled delivery of apackage that
had been ordered using stolen credit cards, without aso
applying for awarrant. When the defendant answered
the door, he was arrested and placed in handcuffs and
then questioned. A protective sweep that lasted for 2
minutes was also conducted. Thirty minutes after the
arrest, the defendant was given his Miranda warnings,
and asked for consent to search the house. The defen-
dant gave his consent, and the search revealed evi-
dence leading to the defendant’s conviction. The Sec-
ond Circuit Court of Appeals affirmed the lower court’s
order suppressing the evidence found during the search
of the home, saying that the 30 minutes between the
arrest and the request for consent led to a coerced con-
sent.

Satev. Askerooth, 681 N.W.2d 353 (Minn. 2004). Under
the Minnesota Constitution, a police officer may not
make a custodial arrest of someone suspected of atraf-
fic violation. The Minnesota Supreme Court held
Atwater v. Lago Vista, 532 U.S. 318 (2001) would not be
followed in Minnesota under their analogue to the
Fourth Amendment. The Court isfollowing similar de-
cisionsin Montana (Satev. Bauer, 36 P. 3d 892 (Mont.
2001) and Ohio (Satev. Brown, 792 N.E. 2d 175 (Ohio
2003).

Peoplev. Pitman, 813 N.E.2d 93 (111. 2004). A barn out-
side of the curtilage may still be covered by the Fourth
Amendment. Rejecting the state’s “open field” argu-
ment, the Court held that the owner of the farm had a

reasonabl e expectation of privacy in his barn.

Satev. Rabb, 2004 WL 1392339, 2004 Fla. App. LEXIS
8795 (Fla. Dist. Ct. App. 2004). The police brought a
drug-sniffing dog to a house based upon an anony-
moustip. When the dog aerted, the police obtained a
warrant, finding marijuanaand other drugs. The Court
held that when the dog was taken to the front door of
the home, this became a search without probabl e cause.
Relying upon Kyllo v. United Sates, 533 U.S. 27 (2001),
the Court affirmed the trial court’s suppression of the
evidence found during the search. B
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KeENTuckyY CAseE REVIEW
Sam Potter

Billy Wayne Johnson v. Commonwealth
Ky., 134 S.\W.3d 563 (2004)
Render ed 5/20/04, Final 6/10/04
Affirmingin Part, Reversingin Part, and Remanding

Billy Wayne Johnson was convicted of one count of manu-
facturing methamphetamine, one count of possession of a
controlled substance—methamphetamine, and several misde-
meanor drug offenses. All his convictions were ordered to
run concurrently for atotal sentence of 20 years. He appealed
as amatter of right, raising a number of issues.

A letter written by thedefendant can beauthenticated by ex-
aminingitscontentsin order touniquely identify the defen-
dant astheauthor, though therecipient could not verify the
signature. The Commonwealth sought to introduce at trial a
letter written by the defendant shortly before his trial to a
friend while the defendant was in jail. The recipient of the
letter testified at trial, but could not authenticateit. He could
not verify Johnson’'s signature, and he could not verify that
the letter contained any information that uniquely identified
Johnson as the author.

Citing KRE 901(a), the Court said that an item can be authen-
ticated when the party offering it produces sufficient evidence
that theitem iswhat the party claimsit to be. Thiscanbedone
by showing theitem’sdistinctive characteristics, including its
contents. KRE 901(b)(4). This requires only a primafacie
showing of theitem’s authenticity. The contents of the letter
at issue in Johnson contained a trial date that corresponded
to Johnson's trial, the names of several of Johnson’s friends,
and the name of akey prosecution witness. The Court found
no error occurred in introducing the letter because its con-
tents uniquely identified Johnson as the author. Further, no
error occurred in allowing the jury to have it during delibera-
tions.

I ntent to manufacturemethamphetaminecan beinferred from
theact of manufacturing methamphetamine, which satisfies
therequirementsof Kotilav. Commonwealth. For the manu-
facturing methamphetamine charge, the judge instructed the
jury on the alternate theories (a) that Johnson actually manu-
factured methamphetamine or (b) that he possessed the chemi-
cals or equipment for the manufacture of methamphetamine
with theintent to manufactureit. Johnson argued that he was
denied his right of being convicted only upon a unanimous
verdict because the Commonwealth did not present evidence
that would support a conviction under instruction (b) pursu-
ant to the requirements of Kotila v. Commonwealth, Ky., 114
S.W.3d 226, 240-41 (2003).

Before directly answering this claim, the Court observed that
sufficient evidence existed to convict him under instruction
(a). The evidence at trial included five glass jars containing
methamphetamine residue, one glass jar containing metham-
phetamine oil, and testimony from multiple people that put
Johnson in possession of the chemicals and equipment or
explained how he got possession of the chemicals and equip-
ment. This evidence prompted the Court to write that “[]
necessary inference from proof of actual manufactureisthat,
at some point in time, he must have had possession of both all
the equipment and all the ingredients necessary to manufac-
ture methamphetamine.” Thisinference wassufficient for the
jury to convict him beyond a reasonable doubt that he pos-
sessed the chemicals or equipment for the manufacture of
methamphetamine with the intent to manufactureit.

A defendant cannot beconvicted of both manufacturing meth-
amphetamineand possession of methamphetaminewhen the
methamphetamine he possessed wasthe samehehad manu-
factured. The Commonwealth’sevidence did not suggest that
Johnson possessed any other methamphetamine besides what
was found in the five glass jars. This meant that he had been
convicted of possessing the same methamphetamine that he
had been convicted of manufacturing, which violated the
double jeopardy clause. On a side note, this section of the
opinion containsagood two-paragraph summary of how meth-
amphetamineis manufactured.

A facilitation instruction isnot war ranted when no evidence
suggeststhat someoneelse manufactur ed methamphetamine
and thedefendant testifiesthat hedid not know methamphet-
aminewasbeing manufactured on hisproperty. Therewas
evidencethat other people knew how to manufacture metham-
phetamine, but neither the Commonwealth nor Johnson of -
fered any evidence that these people manufactured metham-
phetamine on Johnson’s property. Also, Johnson said on the
stand he was not aware of how the jars containing metham-
phetamine got into his house. He did not say that he knew
other people were manufacturing methamphetamine on his
property. Because he did not know that a crime was being
committed, the evidence did not support the giving of afacili-
tation instruction.

Spencer A. Baucom, JR. v. Commonwealth
Ky., 134 S.W.3d 591 (2004)
Render ed 5/20/04, Final 6/10/04
Reversingand Remanding

Baucomwas serving felony timeat alocal jail. While onwork
release at the Humane Society, he stole the organization’ swork
truck and unlawfully left the work site. He was found three

Continued on page 48
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months later in Nashville and then convicted of second de-
gree escape, theft by unlawful taking over $300, and of being
afirst degree persistent felony offender. He was sentenced
to 20 yearsin prison.

A defendant may makealimited waiver of counsel by specify-
ingwhat serviceshedesiresfrom alawyer and isthen en-
titled by theKentucky Constitution toalawyer to perform
those specified services. After being apprehended in Nash-
ville, he proceeded pro se on the escape, theft, and PFO
charges. However, he explicitly and repeatedly asked for the
help of counsel in selecting a jury. The trial judge denied
these requests and forced him to choose between proceed-
ing entirely pro se or entirely with counsel. Baucom repre-
sented himself at trial and was convicted. Hewas represented
by DPA on appeal.

The Court referenced § 11 of the Kentucky Constitution, not-
ing that it explicitly guaranteesacriminal defendant the right
to be heard by himself and counsel. Out of this constitutional
language grows the concept of hybrid representation. It al-
lows adefendant to represent himself and still enjoy the ben-
efit of counsel in specific areas that the defendant identified.
Becausethetrial judge denied him thishybrid representation,
the Court reversed Baucom'’s conviction.

Kentucky courtsarerequired toapply theKentucky Con-
stitution when it affordsgreater protectionsto peoplethan
theFederal Constitution. The Court noted that most federal
circuitsand other stateshave not interpreted the Sixth Amend-
ment of the Federal Constitution to include the concept of
hybrid representation. The Court then said that “we are re-
quired to apply the Kentucky constitution because it affords
greater protection for citizens who are accused of crimes.”

Commonwealth v. Joshua Reynolds
Ky., 136 S.W.3d 442 (2004)
Rendered 6/17/04, Final 7/8/04
CertifyingtheLaw

The Commonwealth asked the Supreme Court to certify the
law on the issue of whether the Commonwealth can pros-
ecute people less than 21 years only old under KRS
189A.010(1)(e) or whether the Commonwealth can elect to
prosecute people less than 21 under subsection (1)(a). Sub-
section (1)(e) creates a per se DUI violation for people less
than 21 who have a0.02 alcohol level. Subsection (1)(a) cre-
atesaper se DUI violation for peoplewho have a0.08 a cohol
level. Ageisnot mentioned in subsection (1)(a). According
to KRS 189A.010(6), a person convicted under subsection
(1)(e) cannot be subjected to the enhanced penalties based
on multiple offenses of subsection (5). A person convicted
under subsection (1)(a) is subject to the enhanced penalties
of subsection (5).

KRS 189A.010(1)(e) doesnoat requireall peoplelessthan 21
yearsold tobeprosecuted under thissubsection. The Court
acknowledges that (1)(e) is more intensely focused on the

age of the person as opposed to the degree of impairment.
The Court then pointed out that no language in (1)(a) limitsit
to people who are 21 or older. Since people lessthan 21 are
not specifically excluded from (1)(a), they can be prosecuted
under it. Subsection (1)(e) did not repeal by implication the
applicability of (1)(a) to peoplelessthan 21 because (1)(€) did
not explicitly negate (1)(a) and the two subsections are not
disharmoniouswhen read together. Thus, peoplelessthan 21
years old who have a blood alcohol level of 0.08 can be pros-
ecuted under KRS 189A.010(1)(a). However, the Common-
wealth still must give notice asto the subsectionsit intendsto
proveasrequired by Commonwealth v. Wirth, Ky., 936 SW.2d
78(1997).

Peoplelessthan 21 year sold who areconvicted under KRS
189A.010(2)(a) ar e subject to theenhanced penaltiesof mul-
tiple offenses under subsection (5). Both parties stipulated
that a conviction under (1)(e) could not be used for enhance-
ment purposes. This is in accordance with subsection (6).
Subsection (7), though, clearly directs that people who are
less than 21 and have an alcohol level of 0.08 or greater be
punished according to subsection (5). The Court concluded
that people less than 21 who are convicted under (1)(a) are
subject to the enhanced punishments of (5) for multiple con-
victions.

David R. Nicholsv. Commonwealth
Ky., 142 S.W.3d 683 (2004)
Rendered 6/17/04, Final 9/23/04
Affirmingin Part and Reversingin Part
ToBePublished

David R. Nichols was convicted of wanton murder and as-
sault under extreme emotional disturbance and found to be a
second degree persistent felony offender and sentenced to
lifein prison.

Voluntary intoxication negatesthemensrea element of spe-
cificintent offenses, but does not negate the mensrea ele-
ment of wanton offenses. A voluntary intoxication instruction
should be given when the defendant was too drunk to know
what he was doing or when it negates an element of the of-
fense. It requires more than mere drunkenness. The testi-
mony of four Commonwealth witnesses and Nichols' state-
ment to hisarresting officer that he drank a pint of vodkaand
several beerswarranted a voluntary intoxication instruction.

However, thetrial judge’sfailureto do so wasrendered harm-
less with respect to the murder charge because the jury con-
victed him of wanton murder instead of intentional murder. He
was awarded a new trial on the assault charge though. The
jury had only been instructed on intentional second degree
assault. Not giving the voluntary intoxication instruction de-
prived him of the lesser included offenses of wanton or reck-
less fourth degree assaullt.

Thedefendant’ sintoxication did not requirethesuppression
of his statement to the police the night of hisarrest even
though theevidencewar ranted avoluntary intoxication in-
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struction. The Court examined Nichols' behavior when he
made the statement to determine whether hewasin sufficient
possession of his faculties to give areliable statement. The
interrogating officer said Nicholstold him how much he drank,
but refused to take a breath test. He also signed a written
Miranda waiver, but refused to give ataped statement. Fur-
ther, he accurately described where he hid one of the knives.
The officer testified that he did not think Nichols was under
theinfluence of anything when he made his statements. This
prompted the Court to conclude that the judge’s decision to
allow the statement was based on substantial evidence and
thus admissible.

Commonwealth v. Christopher Charles Morris
Ky., 142 S.\W.3d 654 (2004)
Render ed 6/17/04, Final 9/23/04
Affirming
ToBePublished

Morris caused a car accident that injured a man, killed that
man’s wife, and killed their unborn child. The accident oc-
curred on the way to the hospital for the mother to give birth.
The unborn child was expected to be healthy upon birth.
Morris pled guilty to second degree assault for the father’s
injuries and second degree manslaughter for the mother’s
death. He also entered a conditional guilty plea to second
degree manslaughter regarding the death of the unborn child,
which he appealed. The Court of Appeals reversed that con-
viction based onthe“born aive’ rulefoundin Hollisv. Com-
monwealth, Ky., 652 SW.2d 61 (1983). The Supreme Court
granted discretionary review to reconsider therulein Hollis.

Thefeloniouskilling of aviablefetuscan be prosecuted asa
homicideunder Chapter 507 of the penal code. TheMorris
Court began by discussing the history of the “born alive’
rule. This survey covered the development of the thought
and practice of thisissue from the English common law of the
mid 13" century to its application in colonial Americato the
pre-penal code case of Jackson v. Commonwealth, 265 Ky.
295, 96 SW.2d 1014 (1936).

After this historical survey, the Morris Court moved on to
criticize the post-penal code Hollisdecision. The mgjority’s
chief criticism focused on the statutory interpretation that
the Hollis plurality undertook. TheHollisplurality reasoned
that the General Assembly intended to retainthe“born aive”
rule becauseit did not include a statutory definition to super-
sede the common law rule. That opinion relied on the fact
that KRS 507.020 made no effort to definetheword * person.’
The Morris Court noted however that KRS 500.080(12) and
KRS507.010 each definetheword ‘ person’ to mean ahuman
being. The concurring opinionin Hollisrejected thisflawed
statutory construction, but believed that the “born alive’
rule survived the adoption of penal code.

The Morris Court noted that the drafters of the Kentucky
penal code based it on the Model Penal Code. But, whilethe
MPC defined ahuman being as* a person who has been born
and is alive,” the Kentucky penal code did not adopt this

definition. Thisreinforcesthe MorrisCourt’s conclusion that
the General Assembly did not incorporate the “born alive”
rule into the penal code. The Morris Court also mentioned
that Jackson used the “born alive” rule to establish the cor-
pus deliciti element of common law murder, not as a defini-
tion.

The Morris Court remarked that the rationale for the “born
alive’ rule no longer exists because of the advancesin medi-
cal science. This change has prompted some other courts to
abandon the “born alive” rule and recognize that a viable
fetus can bethevictim of ahomicide. The Court believesthat
competent evidence can prove viability inthe sameway it can
prove alive birth. Based on these and several other reasons,
the Court overruled Hollis and held that a viable fetus is a
person for purposes of KRS 500.080(12) and Chapter 507.

However, because Due Process precludesretrospective ap-
plication of thisdecision, theCourt affirmed ther esult reached
by theCourt of Appeals. Thefair warning doctrine of the Due
Process Clause precludes a court from applying retrospec-
tively an unforeseeable change in the common law or in the
interpretation of astatute that detrimentally affectsacriminal
defendant. Thus, the Supreme Court upheld the Court of
Appeals decision to reverse Morris conviction of second
degree manslaughter in regards to the unborn child, but for
different reasons.

Thedefinition of “human being’ found in theabortion stat-
utescannot becongtitutionally applied tothehomicideprovi-
sionsof thepenal code. KRS 311.720(6) defines* human be-
ing’ as*“any member of the specieshomo sapiensfrom fertili-
zation until death.” That statute states that it applies to the
abortion statutesof “ KRS 311.710to 311.820, and laws of the
Commonwealth unless the context otherwise requires.” The
Court relied on 8 51 of the Kentucky Constitution to limit that
definition to the abortion statutes only.

TheEx Post Facto Clause precludesr etr ospective applica-
tion of thefetal homicidestatuteto thiscase, and the Court
did not consider any constitutional challengesto thefetal
homicidestatute. The Court mentionsthefetal homicide stat-
ute of KRS507A briefly. 1t defines* unborn child’ as*amem-
ber of the species homo sapiens in utero from conception
onward, without regard to age, health, or condition of depen-
dency.” The Court refused to adopt this definition as the
common law rule, which Justice Wintersheimer argued for in
his concurring opinion. The Court explicitly refused to ad-
dress whether killing a nonviable fetus would violate KRS
507.040. It also expects that future homicides of nonviable
fetuses will be prosecuted under KRS 507A. Nor did it ap-
prove or disapprove of the definition of ‘unborn child’ found
inKRS507A.

Thereenactment doctrinedoesnot requir e continued appli-
cation of the“born alive” rule. Justice Keller concurredin
theresult only, and Justice Stumbo joined his concurring opin-

ion. Citing the reenactment doctrine, Justice Keller argued
Continued on page 50
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that when the General Assembly reenacted both KRS 507.020
and 507.040 after the Hollis decision and did not make any
changesto the statute, then the Hollis definition of * person’
should still apply. Themajority in Morrisdisagreed. It reit-
erated that Holliswasonly aplurality opinion and that it did
not attempt to interpret ‘person.’ Because there was no
statutory interpretation for the General Assembly to reenact,
the reenactment doctrine does not prevent the Court’s over-
ruling of Hallis.

TheCourt seemstoimply thereal possibility that thefetal
homicidestatute might not withstand a constitutional chal-
lenge. For what it isworth, the Court notesin afootnote at
the end of the opinion that “In light of the enactment of HB
108, some might regard this entire exercise as a vain en-
deavor, since al future fetal homicides presumably will be
prosecuted under new KRS Chapter 507A. However, should
HB 108 not survive constitutional challenge, thedecisionin
thiscasewill attain future significance.” The Court could be
indicating which way it will settle aconstitutional challenge
to thefetal homicide statute. Alternatively, the Court could
simply bereiterating that it did not review the constitution-
ality of the fetal homicide statute in this case. B

DPA RECRUITMENT:

FinDING ToOMORROW'S PuBLIc ADVOCATE
Tim Shull

At Washington University, Al Adamsand | met aprospective
DPA employee named Amber. She asked usaquestion some-
thing likethis:

“How do you deal with the frustration of not being able to
help your whole client? You know, legal help is great, but
poor people have lots of problems.”

Amber’s insight was impressive and her question was so-
phisticated. | took aglanceat her resume again, and saw she
had already done as much poverty work as | had done after
being alicensed attorney for ayear. We have been seeing a
pattern, of students already experienced in poverty law and
public service before they interview with us.

| answered this student, “ Amber, someday, when you're the
Public Advocate, we'll have a DPA Social ServicesArm. So
we' |l help the whole person. DUI acquittal and drug/al cohol
counseling, all under the same roof. That's my dream and
hope.”

Now, | am finding that my response to Amber has become a
useful “pick-up line” inmy recruitment efforts. | find myself
telling lots of these budding advocates. “I’m looking for the
PublicAdvocatein 2020.” Thereactions| get are gratifying.

At Vanderbilt, | met Neil. He told me about working at the
New York City public defender’ sofficelast summer. Heworked
with a defense lawyer who, by accident, learned some valu-
able information about a crucial prosecution witness. Neil
and the lawyer worked the grand jury situation in a sophisti-
cated way, resulting in their client not even being indicted.
What agreat, real-life experiencefor alaw student!

Neil says he wants to be a public defender. | believe him. |
hope Amber joins him, and that both of them join usat DPA.

We havevisited severa places
aready this recruiting season
and have many more to go.
Pikeville DPA Directing Attor-
ney Harolyn Howard and Lon-
don DPA Attorney Kristen
Bailey are making law school
visitsin Grundy, Virginia, and
at the Univeristy of Tennes-
see. Al Adams will work the
Equal Justice Works Fair in
Washington, DC. | inter-

Tim Shull

viewed 18 students at the Dal-

las Sunbelt Minority Recruiting Fair. The DPA Leadership
Team visited the University of Louisville'sBrandeis School
of Law.

At all of these places, we are searching for tomorrow’s Pub-
lic Advocate.

If you are interested in applying for a position please con-
tact:

Tim Shull
100 Fair OaksL ane, Suite 302
Frankfort, K'Y 40601
Tel:(502)564-8006; Fax:(502)564-7890
E-Mail: Tim.Shull @ky.gov

Further information about Kentucky public defenders is
found at: http://dpa.state.ky.us/

Information about the Louisville-Jefferson County Public
Defender’s Officeisfound at:

http://dpa.state.ky.us/louisville.htm 1
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PracTicE CORNER
Margaret F. Case

Litigation Tips& Comments

Practice Corner is brought to you by the joint efforts of staff
in DPA’sPost Trial Division. Post-trial defendersarein aposi-
tion to see patterns of practice across the state. Our goal isto
share trends we notice and helpful ideas we come across.

Previoudy-Convicted Co-defendant

The prosecution may not put your client’s co-defendant on
the stand for the purpose of proving that the co-defendant
has already been convicted.

It has been over 27 years since the Kentucky Supreme Court
decided Parido v. Commonwealth, Ky., 547 S\W.2d 125 (1977).
Some prosecutors seem to have forgotten about it. They need
to be reminded:

“Parido now assertsthat the court committed error preju-
dicia to his substantial rights by permitting the Com-
monwealth to elicit from the co-indictee or co-defen-
dant evidence that he had pleaded guilty to the crime
charged and accepted the maximum penalty of twenty
years. This court finds that such evidence presented in
thismanner ishighly prejudicial to appellant’s substan-
tial rights, and itsadmission is error of such magnitude
astorequirereversal.”

Over the years, there have been few cases elaborating on this
black-letter law. The Parido principle has clearly made it to
2004 intact. See Tipton v. Commonweal th, Ky., 640 S.W.2d 818
(1982); Commonwealth v. Gaines, Ky., 13 S.W.3d 923 (2000);
. Clair v. Commonwealth, Ky., 140 S.W.3d 510 (2004).

Rulesof Court

Areyou sureyou know all theapplicablerulesof court?

So, you have memorized all the Kentucky Rules of Criminal
Procedure, plusall therelevant Rules of Civil Procedure. Did
you know that your local courtsarealso likely to haverules of
practice, to which you and your client are subject? You ignore
those rules at your peril.

One of DPA’s veteran lawyers had a district court appeal dis-
missed by the circuit judge sua sponte, because the lawyer
had not complied with alocal rule requiring attachment of all
legal authoritiesrelied upon. Another DPA veteran lawyer had
amotion returned by acircuit clerk without filing, because the
page numbering on it did not comply with the local court rule
on page numbering format.

Of course, thoselocal rulesare also arrowsin your own quiver.
Perhaps your opponent will one day run afoul of alocal rule
that he or she doesn’t even know about . . . but you do! Your
opponent may pay a price.

Look for local court rules on the Kentucky Court of Justice
website, at www.kycourts.net/localrules/l ocalrules.shtm.

Directed Verdict M otions

A motion for directed verdict hasto be based upon some
grounds. We have seen examples of defense counsel making
directed verdict motions along these lines: “Your Honor, |
know that | am supposed to make amotion for directed verdict
now, but | really don’t have any grounds.” Such amotion will
not preserve anything for the appeal.

Check out the new DPA preservation manual for an overview
of thelaw on directed verdict motions. (And thanksto Karen
Maurer for her excellent article.)

Noticesof Appeal

Noticesof appeal arevery simple, very easy, yet often done
incorrectly. A notice of appeal should probably be the short-
est and easiest legal document you ever file. All ithastodois
identify the decision from which you are appealing, and the
names of the parties on appeal. (Theform notice of appeal in
the new DPA preservation manual shows you how to doit.)

Despite this being such a simple process, we see all sorts of
embellishments added by defense counsel. Many of these are
harmful.

For example, thereis no need for your notice of appeal to list
the legal issues that you believe should be raised on appeal.
In fact, such a notice of appeal might lead to a prosecution
motion in the appellate court, asking that your client belimited
on appeal to only those issues enumerated in the notice. This
would be very bad. (Instead, send your list of legal issues to
DPA’sAppeal sBranch Manager, asrequired inindigency cases
by KRS21.219)

Likewise, there is no need for your notice of appeal to name
any particular lawyer asrepresenting your client on appeal. If
you name the wrong person, (and it happens more often than
you might think), your client’s paperwork can get misdirected
to the wrong staff in Frankfort and crucial deadlines can get
missed.

Similarly, there is no need for your notice of appeal to name
which appellate court the caseisheading for. If you happento
get it wrong, your client’s appeal can be subject to unwar-
ranted delay, as we wend our way through the appellate mo-
tion practice necessary to get the case transferred to the right
court.

Practice Corner isalwayslooking for good tips. If you havea
practicetip toshare, pleasesend it to the Depar tment of Pub-
licAdvocacy, Post Trial Division, 100 Fair OaksL ane, Suite
302, Frankfort, K'Y 40601. ®

51



PRESORTED STANDARD
U.S. POSTAGE PAID
FRANKFORT, KY 40601
PERMIT # 888

THE ADVOCATE
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Address Services Requested

Upcoming DPA,NCDC, NLADA & KACDL Education

* % DPA **

2005Annual Conference
The Galt House
Louisville, KY
June7-9, 2005

Litigation Practicel nstitute
Kentucky L eadership Center
Faubush, KY
October 6-10, 2005

** KBA * %
New L awyer Program

Lexington, KY
April 27-28, 2005

NOTE: DPA Educationisopen only to

criminal defenseadvocates.

For moreinformation:
http://dpa.ky.gov/train/train.htm

For moreinformation regar ding KACDL
programs:

Charolette Brooks, ExecutiveDir ector
Tel: (606) 677-1687
Fax: (606) 679-3007
Web: kacdl2000@yahoo.com

khkkhkkhkkhkkkhhkhkkhkhkhkkkhkkhkhkxhxx

For moreinformation regarding NLADA
programs:

NLADA
1625 K Sreet, N.W., Suite 800
Washington, D.C. 20006
Tel: (202) 452-0620
Fax: (202) 872-1031
Web: http://www.nlada.org

khkkhkkhkkhkkkhkhkkhkkhkhkhkhkkhhxhxx

For moreinformation regarding NCDC
programs:

RosieFlanagan
NCDC, c/loMercer Law School
Macon, Geor gia 31207
Tel: (912) 746-4151
Fax: (912) 743-0160

Thoughts to Contemplate

If we are to keep our democracy,
there must be one commandment:
thou shalt not ration justice.

- Judge Learned Hand

There can be no equal justice
where the kind of trial a man gets
depends on the amount of money
he has.

- HugoBlack, U.S. Supreme
Court Justice, 1964

Treat people as if they were what
they should be, and you help them
become what they are capable of
becoming.

- Goethe
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